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NMPOBJIEMA ONPEAENEHWSA NOHATUSA ABOKATCKOU
NEATENBHOCTU KAK ®OPMbI KBAJIMOULIMPOBAHHOM

N

THE PROBLEM OF DEFINING THE
CONCEPT OF ADVOCACY AS A FORM OF
QUALIFIED LEGAL ASSISTANCE

A. Vorob’ev

Summary: The article uses legal analysis to define the concept of advocacy
as intermediary qualified legal assistance, the main purpose of which is
to achieve judicial protection of the attorney’s clients. The insufficient
level of research on the right to qualified legal assistance has led to the
fact that there are disputes in the scientific and educational literature
about the definition of this constitutional right due to the vagueness
of the criteria for the proposed definitions. In practice, legal assistance
may be provided by non-lawyers in proceedings before magistrates and
district courts in civil cases. The article offers criteria for distinguishing
legal aid from qualified legal aid, and by legally fixing the concept of
qualified legal aid, the solution to the problem of the lack of this concept
is justified.
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OcHoBHOM 3akoHe Poccuinckon Oegepaumm — KoHCTu-
Tyuun PO [1] B u. 1 cT. 46 ycTaHOBNEHa rapaHTuA Cy-
febHol 3awWmnTbl NpaB 1 cBOOGOA YenoBeKa U rpakaa-
HuHa. B u. 1 cT. 48 KoHcTtuTyumm PO 3akpenneHa rapaHTus
NOJSTYYEHNA KaXKAbIM NINLOM KBannpuumpoBaHHON opuan-
yeckol nomoLly, B TOM Yncse 1 B 6ecniatHom nopsigke. B
4. 1 ct. 1 @3 «O6 afBOKaTCKOW AeATeNIbHOCTY U afBOKaType
B Poccuiickon ®epepauun» [2] faHO NOHATUE afBOKATCKOMN
neATenbHOCTU. AQBOKATCKOW AeATENbHOCTbIO ABNAETCSA KBa-
nmounLmMpoBaHHasa lopuanyeckas NOMOLLb, OKa3blBaemas Ha
npo¢eccMoHanbHOM OCHOBE NMLIAMU, MOTYYMBLUNMU CTATYC
afBoOKaTa B MOpsAAKe, yCTaHOBNEHHOM 3aKoHOM 06 afiBOKa-
Type, PU3nMUYEeCKNM 1 I0PUANYECKM NNLIAM B LIeNAX 3aLnTbl
UX NpaB, CBOOOJ 1 MHTEPECOB, a TakXKe obecrneyeHns oCTy-
na K npasocyguio. /13 ykazaHHON fedVHULUN MOXKHO Bbl-
OenuTb crefytoLre NpU3HaKky alBOKATCKOW eATeNbHOCTM:
1. 3To KBaNnUPpUUNPOBAHHAs OpMAMYECKas MOMOLLb;
2. 3To NpodeccrmoHanbHas NOMOLLb;
3. [daHHYI NMOMOLb MOTY OKasblBaTb NMLa, MOJSyUYMB-
LUMe B YCTAHOBNIEHHOM 3aKOHE MopsKe CTaTyC afBo-
KaTa;
4. 3awmTa npas, CBOOOA 1 NHTEPECOB, a TakKe obecre-
yeHVA JoOCTyna K npaBocyauto goseputenein (Grsm-
YeCcKMX UL, U lopUaNYECKIX NnL).
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AnHomayus: B cTaTbe nocpeACTBOM NPABOBOMO aHANN3a ONpefenaeTca NoHATMe
QfIBOKATCKON [eATENbHOCTM KaK MOCpeAHNYecKoi KBanudpuuMpoBaHHOI topu-
ANYECKOi MOMOLL, 0CHOBHOI LIeIbH KOTOPOIA ABNAETCA AOCTIXeEHME CYAebHOI
3alLKTbl JOBepUTeNeil aaBoKaTa. HefoCTaTouHbIl ypoBeHb UCCef0BaHNA NPpaBa
Ha KBanUULMpOBaHHYI0 LPUANYECKYIO MOMOLLb NPUBEN K TOMY, UTO B HayUHOI
1 yyebHoIi uTepaType MEKTCA CNopbl N0 NOBOAY OnpeaeneHUs AaHHOTO KOH-
CTUTYLMOHHOTO NpaBa B (BA3M C Pa3MbITOCTbIO KpUTEPUEB NPeAsiaraemMblx fedu-
HULMIA. Ha npakTuke 1opuanyeckyto NoMoLLb MOTYT 0Ka3blBaTb HEIOPUCTbI NPK
MpOWU3BOACTBE Y MUPOBbIX CyAeli U B PaiOHHbIX CyAaX N0 rPakAaHCKIM enam.
B ctaTbe npeanaraiTca Kputepuu pasrpaHuueHUs PUANYECKOR NOMOLLM OT
KBaNNQMLMPOBAHHON PUANYECKOI MOMOLLY, & TAKXKe NYTEM NeranbHOro 3aKpe-
nNeHUA NOHATUA KBAUPULMPOBAHHON 0PUANYECKOIl MOMOLLN 060CHOBbIBAETCA
peLueHue npobnembl 0TCYTCTBUA AAHHOTO MOHATUA.

Kntouesble (7108a: afiBOKaTCKas [eATeNIbHOCTb, aiBOKaT, KBaNMUUMPOBAHHAA
H0pUaNYECKas, NOMOLLb.

CToUT OTMETWTb, UTO NEranbHOro OnpefeneHns «KBa-
NMMPUUMPOBAHHAA lopPUANYECKas MOMOLLb» B HacTosLllee
BpEMS He CyLiecTBYyeT. B HayuHOW nuTepaType Takxe oTCyT-
CTBYeT eAVHOE MOHUMaHNe AaHHOro TepmuHa. Mo Hawemy
MHeHWUIo, NOAO0OHbIN NPaBoOBON NPoben HyKJaeTcA B pa3pe-
LUEHU, NMOCKOJIbKY OTCYTCTBYET eHOE NMOHUMaHNe KaKas
LeATeNbHOCTb ABMAETCA KBAMLUMPOBAHHON OPUSNUECKON
MOMOLLbIO.

MpencTtaBnseTca, uto Ans 6osee TOUHOro onpeaeneHns
YyKa3HON AepuHMLMN HeobxoarMo pa3buTb JAaHHOE KOH-
CTUTYLIMOHHOE NPaBO Ha [Ba pa3HblX TEPMUHA: «KBanUdu-
LMPOBaHHbIN» 1 «IOPUANYECKAs MOMOLLbY». PacCMOTPUM KX
Mo OTAENbHOCTHU.

Hanbonee pacnpocTpaHeHHbIM B HayKe ABAAETCA onpe-
[eneHne puanyeckom NoMoLLM Kak akTUBHON Npodeccro-
HaNbHOW AeATeNbHOCTU L, obnagatowmnx cneuranbHbIMN
MO3HaHWAMM B 06M1aCTV NpaBa, HanpaBNeHHOW Ha 3awWuTy
NMOTEHLMANbHO HapyLaeMblX MW PeanbHO HapyLUEeHHbIX
npas, cBOOO[, 1 OXpaHAeMbIX 3aKOHOM UHTepecoB dusmye-
CKUX 1 opuanyeckux nuy [6, c. 15]. B.C. KawkoBckui pac-
CMaTpurBaeT PUANYECKYIO MOMOLLb KaK «MOMOLLb, OKa3bl-
BAEMYI0 B pe3yJibTaTe OCyLleCTBAeHUs NPOodeCcCMOoHaIbHON
[eATeNbHOCTU OPUCTA, OCHOBHOW LIENblo KOTOPOW ABNAETCA
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HeobxoAVMoe cofencTBME B NpeaynpexaeHn HapyLLeHns
npas, CBOOOS M 3aKOHHbIX WHTEPECOB CYObEKTOB MpaBa,
YCTPaHEeHUN UV YMEHbLIEHUN HebNMaronpuaTHbIX nocnea-
CTBUI TaKOro HapyLleHA 1N BOCCTAaHOBNEHNN Haanexalle-
ro nonoxeHua cybbekTa npasa» [4, c. 36]. C TOUKM 3peHuns
A.B. 3akomonamHa, KBanuduumpoBaHHAs topuanyeckas
NOMOLb — «3TO AeATeNIbHOCTb onpefeneHHbIX HopMamu
MeXAYyHapOAHOro U BHYTPUIroCyAapCTBEHHOrO NpaBa cyob-
eKTOB - NpodeccMoHanbHbIX PUCTOB, 3aKovaloLwanca B
YCTaHOBNEHWM CMbICla HOPMATUBHO-MPABOBbIX YCTaHOB-
JIEHUA N COBEPLUEHUN IOPUANYECKMX U GAKTMUECKMX Ael-
CTBWI, HaMpaBfieHHbIX Ha 3alWTy WM BOCCTAHOBJEHUE
npas, cBoOOA M 3aKOHHbIX UHTEpPEecoB Kaxkporo» [3, c. 5].
LllepemeTosa I.C., 3 NnpofenaHHOro aHanm3a B csoen pabo-
Te, AeNaeT BbIBOJ, UTO KBANUPMLIMPOBAHHAA opuanyeckas
MOMOLLb — «3TO HEBNACTHOE afjpecHoe cofencTBme npodec-
CUOHaNbHbIX CYyOBEKTOB - IOPUCTOB MHBIM N1LLAM, KOTOpOoe
HOCUT Ny6NNYHO-NPaBOBON XapaKTep, LieNblo KOTOPOro fAB-
nsaeTca obecneyeHune npas, cBOOOA 1 3aKOHHbIX MHTEPECOB
NN, @ TakXKe VX 3almTa B YCTaHOBIEHHOM 3aKOHOM MopAga-
Ke» [7].

M3 npuBegeHHbIX onpefeneHnii MOXKHO BblAeNuTb cie-

ayowe Npru3Haky ipnanyeckon NoOMOLLN:

— [laHHaA [eATeNbHOCTb OCYLeCTBAAETCA cneumasnb-
HbIMM CybbeKTamy MpaBsa, MOMYYMBLUMMU BbiCLIEE
topranyeckoe obpasoBaHme, TO eCTb LOPUCTAMU;

— [laHHaA feATenbHOCTb HOCUT LeNeBOM XapaKkTep, Ha-
npaBfieHHan Ha obecneyeHye, 3aLWMTY 1 BOCCTAHOB-
neHve npas, CBO6OS 1 3aKOHHbIX MHTEPECOB NnL;

— [Opungmnyeckasa noMoLyb HanpaBfieHa Ha KOHKPEeTHO-
ro agpecarta, Hy>K[alLLeroca B lopnanyeckor Nomo-
ww;

— [Opunpamnyeckan nomoLb — 3TO NPaBO HyXKAatoLleroca
n1ua, a He ero 06A3aHHOCTb, MO3TOMY 3Ta AeATeslb-
HOCTb He HOCUT Ny6IMYHO-NPABOBO XapaKTep;

— lOpungunyeckaa nomouwb — 3TO CUCTEMA Mep WU
CPefcTB, TaKMX KakK KOHCYNbTUPOBaHWe, NpeacTaBu-
TeNbCTBO B CyAaX, FOCYAAPCTBEHHbIX M NHbIX OpraHu-
3aumAx, NPaBoBOW ayauT 1 APYroe;

— lOpungunyeckaa nomolb — 3TO MexaHW3M, YCTaHOB-
NeHHbIX Y rapaHTUPOBAHHbIX FOCYAAPCTBOM C LieNblo
abPeKTNBHOM peanusaunm, 3alWuTbl 1 BOCCTaHOBe-

HMA NpaB, CBOOO[ 1 3aKOHHbIX MHTEPECOB rpaxJaHa-
MU Yyepes NpaBoCyamne, MPaBoOXpaHUTENbHblE Opra-
Hbl 1 Np.

MoHATUE «KBAaNUPULMPOBAHHbIV» O3HAYAET: KUMEIOLLI
BbICOKYIO KBanM@UKaLuo, OMbITHbIA, TPebywWwmuin cneyu-
anbHbIX 3HaHUM» [5, c. 229]. MNop kBanudrKaumen B WNPO-
KOM CMbICJie 3TOro CJloBa MOHUMAETCA: CTeNeHb rOAHOCTU
K Kakomy-nnbo Buay Tpyfa, YPOBeHb MOArOTOBNEHHOCTU,
npodeccus, cneumanbHOCTb [5, ¢. 229]. MNMo3Tomy Ha Hal
B3rnA4, HEO6XOAUMO pasfenATb NOHATUA «KBanudULMpo-
BaHHas opUaMYecKas NOMOLLb» U «lopuanYeckasi MoMOLLb»,
TaK Kak nepBoe MOHATME 3TO 6a30BOe KOHCTUTYLIMOHHOE
NpaBo, rapaHTUpyemoe rocyfapCTBOM KaxZomy ob6pus-
LWemMcA IPUCTy, HOTapuycy, afBoKaTy, rocygapCTBEHHOMY,
MYHULMNANbHOMY U UHOMY OPraHy 3a NojlyyeHunem opu-
ANYECKOW KOHCYNbTauuy, 3a 3alMTON HapyLUEHHbIX MPas,
3a OPUANYECKMM 3aKpenjeHneM CyObeKTVBHbIX MpaB U
npenynpexaeHnem Mx BO3MOXHOIO HapylleHus B Oygy-
wem, obnagamoLme cneymanbHom KBanuoukaumen no pas-
peLleHunto JaHHbIX BONPOCOB, NOATBEPXAAaeMble Hanmunem
06pa3oBaHNA 1 yUYeHbIMX CTENEHAMM, CTaTyCOM, 3BaHVEM U
np., @ PUANYECKYIO NMOMOLLb MOXET OKa3blBaTb N1L0, 06-
napatoliee TONIbKO COOTBETCTBYOLWMM 06pa3oBaHmeM, 6e3
kBanudukaumii. bonee Toro, pPUANYECKYIO NOMOLLb Y MU-
POBbIX Cyfie, a TakXKe B PalOHHbIX CyAax MO rpa)KaaHCKUM
Jenam MOXeT OKa3blBaTb NIMLO, He obnagatoLlee HY lpuan-
Yyecknm o6pa3oBaHMEM.

Takum 06pa3oM, pe3toMUpPYs BblLEN3NTOKEHHOE OTMe-
TUM, YTO B HaCTOALLEE BPEMS OTCYTCTBYET MOHATUE KBanu-
duLMpOBaHHON PULNYECKON MOMOLLU, YTO ABNAETCA Ce-
pbé3HbIM Npobesiom. B pesynbTaTte Halero nccnefoBaHus,
Mbl NPULLAY K BbIBOAY, YTO KBaNndULMPOBaHHaAA oprande-
CKasi MOMOLLb — 3TO MOMOLLb IOPUCTOB, 0bajaloLLmx onpe-
[leNleHHoM KBanudukaumen B chepe obecrneyeHus, 3awmTbl
N BOCCTAHOBJIEHMSI MpaB, CBOOOA U 3aKOHHbIX MHTEPECOB
rpa)kfaH, NoATBEPXKAEHHOW Hanmuem o6pa3oBaHUs B iaH-
HoW cdepe, CTaTyCOM, YYEHOW CTENEHDIO, 3BAHMEM 1 M. DTa
MOMOLLb SBASETCA 6a30BbIM KOHCTUTYLIVIOHHBIM MPaBOM,
KOTOpOEe MPUHAAJIEXUT KaKOOMY YeSIOBEKY OT POXKAEHUS.
MpepacTaBnseTcs, YTo HeOOXOAMMO 3aKOHOAATENBHO Ornpe-
LENVTb NMOHATME YKa3aHHOIO TEPMIHA C LieNiblo YCTPaHeH s
CyLLeCTBYOLMX NPOTUBOPEUNIA.
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