lPABO

D01 10.37882/2223-2974.2025.10.23

XAPAKTEPUCTUKA NPU3HAKOB

KBANN®ULWMPOBAHHOIO COCTABA NPECTYNJEHUS,
MPEQYCMOTPEHHOIO CTATbEW 338 YIOJIOBHOI0 3AKOHA
KUTAUCKOI HAPOIHON PECNYBJINKK
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Summary. This article examines the qualifying features of a crime
providing for criminal liability for illegal trafficking in pollutants, sources
of infectious diseases, toxic and hazardous waste, united by the concept
of particularly serious environmental pollution — an especially grave
consequence of a crime. This article is a direct logical continuation of the
study of the features of a crime provided for in Art. 338 of the Criminal
Code of the PR, taking into account Amendments No. 8 of February 25,
2011 and No. 11 of December 26, 2020 to the Criminal Code of the PRC;
official explanations of the content and procedure for applying criminal
law in the field of environmental protection in the PRC; published
materials of Chinese judicial and investigative practice and monographic
studies.
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BseaeHue

yncny 0CO6eHHOCTEN KUTANCKOrO YrofNoBHOMO 3aKOHO-

[aTeNnbCcTBa OTHOCUTCA MHTerpauma ¢akynbTaTUBHbIX

NPU3HaKoB COCTaBa NpecTynneHna (Hanpumep, MmecTa
unu cnocoba coBepLUeHUA NPeCTyneHna), NpefyCcMoTpeH-
Horo cT. 338 YK KHP, He B KOHCTPYKLMIO YrONOBHO-MPaBo-
BOW HOPMbI, @ B COAEPKAHNE Pa3bACHEHNI (TONKOBAHWIA)
YrONOBHOrO 3aKOHa COOTBETCTBYIOLMUMU KOMMETEHTHbIMMN
opraHamu. POCCUIACKMIA YroNoBHbIM 3akoH copeput ¢a-
KynbTaTMBHblEe NPU3HAKN COCTaBa NPECTYMNIeHUA, UHTErpu-
pOBaHHble HENOCPEACTBEHHO B KOHCTPYKLMIO YrOJIOBHO-
NpPaBOBOW HOPMbI. B CBA3M C 3TM TOSTIKOBaHMIO YTONOBHOIO
3aKoHopaTenbcTBa B Kutae otBefieHa ocobasa onpepensto-
wana posb. B yactHOCTW, NOCpeaACcTBOM pas3bACHEHWI MOTYT
pacKpbiBaTbCsl 06sA3aTeNibHble MpPU3HaKM CyO6beKTVBHON
CTOPOHbI cocTaBa npectynieHnsa no ct. 338 YK KHP, Hanpwu-
Mep, yMmbllWwneHHasa ¢opmMa BUHbI. PasbAcHeHMs no3BonaT
onpenennTb N MeCcTo JaHHOro NPeCcTynfieHNA B «necTHULe
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AHHomayus. B pamkax HacToAweid CTaTbh PaccMOTPeHbl KBanuuumpytowimne
MpU3HAKN COCTaBa MpecTynneHns, NpeaycMaTpuBaOLLEr0 YrONOBHYO OTBET-
(TBEHHOCTb 33 HE3aKOHHbIA 000POT 3arpASHAIWMX BELeCTB, UCTOYHUKOB
NHOEKLMOHHBIX 3a60NeBaHMiA, ABOBUTBIX 11 ONACHBIX OTXOA0B, 00bEANHEHHDIE
MOHATUEM 0C000 CePbE3HOTO 3arpA3HEHNA OKPYXatoLLieli cpeaibl — 0000 TAX-
KOro nocneaCTBUA npectynieHus. [laHHaA cTaTbA ABNAETCA HeNOCPEACTBEHHBIM
NOTNYECKUM NPOAOIMKEHIEM CCNIEA0BAHNA MPU3HAKOB COCTaBA NPECTYNEHNA,
npegycmotpeHHoro 1. 338 YK KHP, ¢ yuetom lMonpasok N° 8 o1 25.02.2011 roga
nNe 11 o1 26.12.2020 roga k YK KHP; oduumanbHbix pasbAcHeHuit cogepxanus
1 NopAZKa MPUMEHEHNA YTONOBHO-NPABOBbIX HOPM B 06M1aCTIN 3aLNTbI OKPY-
atoweit cpeabl B KHP; onybnnkoBaHHbIX matepuanos cynebHo-cneacTBeHHoI
npakTvki Kutas n MOHorpauuecknx ccnesoBaHmil.

Knmoyeswie cosa: cT. 338 YK KHP, onacHble Belectsa 1 0TX0Abl, 0€000 TAXKKIe
nocneacTBuA, 0CBOO0KAEHNE OT HaKa3aHuA.

CTpaT», MOCKOJIbKY KWTAlCKOMY YrofIoOBHOMY 3akoHopAa-
TeNbCTBY NPUCYLLa cTpaTudUKaLmsa — «paccyioeHre» npe-
CTynneHUn NocpencTBOM onpefeneHna KOHKPETHbIX Mpu-
3HAKOB, a He KaTeropusauuu geanun [7, c. 327]. YkazaHHoe
00CTOATENbCTBO OKa3blBAE€T BMUSHWE W Ha Ha3HauyeHue
Haka3zaHuA nnuam, COBEPLUMBLUNM 3KOSIOMMYECKNe NPecTy-
nneHua B Kntae. Tak, yronoBHbI 3akoH KHP cogep»unT Buabl
1 pa3mepbl CaHKUWIA, a pa3bACHEHNA YUUTLIBAKOTCA NPY Ha-
3HauYeHUN HaKa3aHWA BUHOBHOMY JMLly, COBepLUMBLIEMY
KOHKPETHOe MpecTyrnJieHre C y4eTOM MOJIOXKEHNI O CTpaTU-
drKaunm obLEeCTBEHHO ONaCHbIX AeAHNIA',

OCHOBHbIe pe3yAbTaThbl

Cratba 338 YK KHP (kBanuduumnpoBaHHbIA cOCTaB npe-
CTynneHus) npeaycMaTprBaeT MOBbLILLEHHYIO YrOIOBHYIO

! B KMTaNCKOW YroNOBHO-NPABOBO OKTPUHE COAEPKUTCA MHO-
YKEeCTBO PasfINUHbIX TOUYEK 3peHKA Mo BOMPOCY CTpaTUdUKaLMM: KOAK-
YeCTBO W CofepKaHme «CTpat» pasHutca ot 10 go 14.
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lMPABO

OTBETCTBEHHOCTb 3a NPOTUBOMPABHbIN 0B0POT 3arpA3HAL0-
LWMX BELLECTB, NCTOYHNKOB UHGEKLMOHHbIX 3aboneBaHuni,
ALOBUTBIX M OMACHBIX OTXOLOB MPW HACTyniaeHUn ocobo
TAXKKOrO 3arpA3HeHns oKpy»Kalowen cpefbl, KOTOPOe Ha-
Ka3blBaeTCsA NvieHnemM cBobopbl Ha CpoK oT 3 po 7 ner [5].
B KauyecTBe AOMOMHWTENBHOrO HaKa3aHMA MNPUMEHAeTCA
wrpad. OgHAKO XapaKTePUCTUK ero pasmepa (MUHMMasIb-
HOWN, npefenbHON, GUKCMPOBAHHOW, KPATHOW BEMUYUHDI
W T.N.) He onpejesieHo HM B CaMOW CaHKLUUU paccMaTpuBa-
€MOW YrofIoBHO-NPABOBOWM HOPMbI, HU B cTaTbAx ObLuen
YacTuM YrofIoBHOro 3akoHa KnTas. be3ycnoBHO, BO3N0XeHNe
Ha cyfe6Hble opraHbl NpaBa onpeaenieHns LenecoobpasHo-
CTV He TONbKO Ha3HauyeHWA Haka3aHWA B BUJE [EeHEXHOro
wrpada, HO U onpefeneHne ero pasmepa coobpasHo o6-
CTOATENbCTBAM KOHKPETHOro aena (Hekoe «abconoTHoe»
cynebHoe ycMOTpeHne — asm.) — elle ofHa U3 oTanuu-
TeNIbHbIX OCOOGEHHOCTEN  YrONOBHO-MPABOBOM  CUCTEMbI
«NopHebecHon».

HanomHum, 06beKT npecTynneHus no ct. 338 yronos-
Horo 3akoHa KHP — HaumoHanbHas cnctema 3almTbl OKpy-
Xartoler cpefibl B YacCTu, perynupyoLlein nopagok o6opo-
Ta 3arpsA3HAWNX BELLECTB, NCTOYHUKOB WHPEKLMOHHbIX
3aboneBaHnI, AO0BUTbIX U OMAcHbIX oTxoaoB [8, c. 195].
OTmeTnM, UTO onpepesieHrie 06beKTa B YrOJIOBHOM MpaBe
KnTas cywjecTBeHHO OTIMYaeTca OT ero obLenprHATON OT-
€UYeCTBEHHOW XapaKTEPUCTUKM (Yepes COBOKYMHOCTb 0bLLe-
CTBEHHbIX OTHOLLEHWIA).

MpegmeT npecTynneHWsa — OTXOAbl W OMacHble Be-
wecTBa (paAvoaKTUBHbIE OTXOAbI; OTXOAbl, CoAeprKalyme
BO30OyauTenen (natoreHbl) MHPEKUUOHHbIX 3aboneBaHuU;
TOKCMYUHbIEe (A00BUTbIE) 1 UHbIe ONacHble BeLecTBa); 06bek-
TUBHYIO CTOPOHY COCTaBa NPeCTYNIeHUsI COCTaBSET Hapy-
LIeHNe rocyapCTBEHHbIX MPaBuUl — HOPMATUBHbIX NPaBo-
BbIX aKTOB, MPUHATbIX BceKnTanckm cobpaHnem HapogHbIX
npepctaBuTenen n nigaHHbix foccosetom KHP [6, c. 345].
Y100bl HE MOBTOPATLCA, OCTAHOBUMCA MOAPOOHEee Ha uUC-
CNegoBaHUN HEMOCPEACTBEHHO MOHATUA U COAEepKaHUs
0C000 TAXKKUX NOCNeACTBUN NPecTynieHna — ocobo TaX-
KOro 3arpsi3HeHNs OKpY»KaloLLei cpeabl, NpeayCMOTPEHHO-
ro ct. 338 YK Kutas.

K 0cobo TAXKKOMY 3arpA3HeHMI0 OKpy»aloLlen cpepbl
cnepyeT OTHOCUTL TaKue NOCNeACTBUSA, KOTOPble OTINYaloT-
CA MOBbILLIEHHOW 00LLEeCTBEHHOW OMAaCcHOCTbIO Y MaclITabom
HeratuBHoro Bo3gencTeuna. Ocobo TAKKOe 3arpA3HeHue
OKpYyatoLleln cpefbl, Kak Noc/eCcTBUE NPeCTYNHOro aes-
HK1A no cT. 338 YK KHP, nmeeT MecTo Npu Hann4uumu cneayo-
LMX OOCTOATENBLCTB.

Mpu 3arpsisHeHUN BOAHbIX PeCcypcoB HEOOXOAMMO OT-
METUTb Takoe 0cob0 TAXKKOe NocnefCcTBMe, Kak NpeKpalle-
HMe BO3MOXHOCTW LEHTPANIM30BaHHOIO BOAOCHAOXEHMs
NUTbEBOW BOAOWN FOPOACKMX PANlOHOB Ha YPOBHE afMUHU-
CTPaTUBHOIO LieHTpa ye3fda unu 6onee KpynHOW agMUHU-
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CTPaTMBHO-TEPPUTOPUANBHON edVHNLbI Ha CPOK, NMpPeBbl-
watowmm 12 yacos.

Mpy 3arpsA3HeHNA 3emesibHbIX PecypcoB, 0COO0 TAX-
Kumn 6yayT nocneacTsurs, NOBMEKLLNE CYLLeCTBEHHOE UK
HeobpaTUMoe HapylleHWe Mose3HbIX (MOTPebUTeNbCKIUX)
CBOWICTB C/ieyoLMX KaTeropuni 3emenb:

— OMNOPHbIX CeNbCKOXO3ANCTBEHHbIX Yrogun (naxot-
HbIX 3€MeSib), TECHbIX YroANA 3aLMTHOrO UIx cneyu-
aNlbHOrO Ha3HayeHWA Ha MnoLlaan, NPeBbILAOLWEN
15 eq. my;

— [OpPYrnx CenbCKOXO3ANCTBEHHbIX YTOAUN Ha nioLwaau,
npesbiwatowent 30 ea. my;

— MPOUMX KaTeropuin 3emesb Ha NoLwaaun, npesbILato-
wen 60 en. my;

K paccmaTpriBaeMbiM 0COG0 TAXKUM MOCIEACTBUAM
He3akoHHOro 060pOoTa 3arpA3HSIOWNX BELECTB, NCTOYHU-
KOB MH}EKLMOHHbIX 3abofeBaHni, AA0BUTbIX M OMACHbIX
OTXOJOB ClefyeT OTHOCUTb YHUUTOMXEHWE NIECHBIX Y UHbIX
Haca>kgeHun B obbeme, npesbiwatowem 150 Ky6. M. (3a rc-
KJlOYEHNEeM HacaXKaeHui, NpeacTaBaoWyx ocobyo ncTo-
pUYECKYIO UNWN KYNBTYPHYIO LEHHOCTb), @ PaBHO YHUUTOXe-
Hue 6onee 7,5 TbiCAY Ca’KeHLEeB.

OTaenbHO OTMETVIM Takoe 0CO60 TAXKKOe MOC/IeAcTBrE,
Kak Bbl3BaHHAsA 3arpA3HeHMeMm OKpy»KatoLlel cpefbl Heob-
XOAMMOCTb OPraHM30BAHHOIO MepemeLleHrs HaceneHus
13 30Hbl 3arpA3HEHNs, MPU KOTOPO obliee KOMYeCTBO
3BaKyMpYyeMmbIX MPeBbIWAET 15 ThiCAY YeSIOBEK.

K uncny 0cobo TaKKMX NOCNeACcTBUI 3arpsi3HEHUS OKPY-
Karowen cpepbl TakXe OTHOCUTCA OTpaBieHue (MHTOKCK-
KaLus), HOCALLee MacCOBbIV XapaKTep, Korga noctpaganm
60nee 100 yenoBek.

HecmoTpsa Ha TOT $aKT, UTo KBAaNMGUUMPOBAHHBIN CO-
cTaB npectynneHna no cT. 338 YK Kutaa (B otnnume ot oc-
HOBHOTO) MPAMO He COAEPXKMT yKa3aHue Ha Takne AOMONHU-
TesibHble 06bEKTbI, KaK »K13Hb, 3[I0POBbe, FOCYAapCTBEHHasA
WA YacTHaA cO6CTBEHHOCTb, B 0puLIMaNbHbIX TONKOBAHMUAX
B KauecTBe 0CO00 TAXKUX MOCNeACTBUA MOCsraTesibCTBa
yKa3blBaloTCA:

— MpUYrHEeHVe B pe3y/bTaTe 3arpA3HeHUA OKpy»alo-
Wen cpepbl ywepba rocynapCcTBEHHOW WU YaCTHOM
COOCTBEHHOCTU Ha CyMMy, MpeBbiwatowyo 1 MiH
l0aHel, NN He3aKoHHoe oboralleHre BUHOBHOIO
B YKa3aHHOM pa3mepe;

— MpPUYMHEHME B pe3ynbTaTe 3arpA3HEHUA OKpYy»Kato-
el cpeabl NIerkoro Bpefa 30POBblo AecATU U 60-
nee nuuam;

— MpUYrHEeHVe B pe3yfbTaTe 3arpA3HeHUA OKpy»alo-
Len Cpefbl TAXKKOrO WUnu CpefHen TaXecTn Bpeda
3[10pOBbIO TPEM 1 6osee nuuam;

— MPUYMHEHNE B pe3ynbTaTe 3arpA3HeHUsA OKpy»Kato-
Wen cpenbl TAXKOrO UM CPpepgHen TAaXecTn Bpeaa
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3[10pOBbI0 OJHOMY MOTepneBLeMy OLHOBPEMEHHO
C NPUYMHEHMEM NErKoro Bpefa 340poBbo (unu 6o-
nee TAXKOro) NATU 1 6onee nuuam;

— CMepTb OfHOro unu 6onee N, HaCTYNUBLLAA B pe-
3ynbTaTe 3arpA3HEHNA OKpY»KaloLLlel cpeapbl.

lMoHATMe «TenecHOro noBpexpaeHusa» (Bpeaa 340po-
Bbl0O — dB8M.) B KMTACKOM YroflOBHOM 3aKOHOAATe/IbCTBE
packpbiBaeTcA YacTuyHo B ctatbe 95 YK KHP, koTopas yka-
3bIBAET, YTO HAaHECEHME YBeYbs, NINLIEHNEe KOHEYHOCTH, He-
nsrnagrmoe o6e306parkmBaHMeE LA, NOTEPS 3PeHNs, Cy-
Xa, NOJIHAA yTpaTa NHbIX QYHKLUMIA OpraHn3Ma — 3TO TAXKKNI
Bpen 300pOBbi0 MOTepneBLUEro. ViHble NOCneaCcTBUsA B BUaAe
Nerkoro Bpefa unm Bpefa 300PoBbIo CpefiHel TAXKECTM He-
nocpefCTBEHHO B KUTAaNCKOM YrolOBHOM 3aKOHe He OTpa-
»eHbl, OHN PACKPbIBaKOTCA NOCPEACTBAM COOTBETCTBYHOLLNX
TOJIKOBaHWI.

Mpwn pelweHnn Bonpoca O cTeneHn TAXKeCTM Bpeaa 340-
poBblo CyaebHO-CNefCTBEHHbIMY OpraHamy 1 3KcnepTamu
Kntas oTmeuaeTca HeOBXOAUMOCTb BCECTOPOHHErO M3yye-
HUA «...MHTEHCMBHOCTW HaHeCeHWA y[apoB, nokKanusauuu
NPUYMHEHHbIX MOBPEXAEHWI 1 NOCNeACTBUN B BUAE KOH-
KPeTHOro BpeAa 340POBblo YesloBeKa...», a Takke Hannume
B JeMCTBUAX YMbIC/IA 1 €ro HanpaBneHHOCTb [4, c. 412].

Tak Ha3blBaemble «He3HauyuTeslbHble TpaBMbl», TO eCTb
NnocneacTBUA MeEXaHMUYEeCKOro HaCWUIbCTBEHHOIO BO3aen-
CTBMA Ha TeNo noTepnesBllero C MOMOLbIO MYCKYNbHOW
CWMbl, B YAaCTHOCTW, CUHAKW, CCagWUHbl, LapanuHbl U T.n.,
He 06pa3yloT coCTaBa MPECTYNeHUs, NPefyCMOTPEHHOTO
ctatben 234 YK KHP.

CnegyeT OTMETWTb, UTO W WUHbIE CillyYaun 3arpsA3HeHus
OKpY»KaloLLeln cpeabl, MOryT ObITb MPU3HaHbl CyaoM 0co60
TAXKKMMW MOCNEeACTBMAMM. B KauecTBe TaKoBbIX MOXHO Bbl-
LEeNUTb HapyLleHne HauMoHanbHbIX NpaBua obopoTta onac-
HbIX OTXO[0B — HE3aKOHHbIV COPOC, 3aXOPOHEHNe, YTUIN-
3auuto 6onee 100 TOHH TaKOBbIX.

Orarvaowymmn BuHY obcCTOoATeNbCTBaMM Mpu 0cobo
TAXKOM 3arpA3HEeHUN OKpY»<aloLlen cpefbl, Npy KOTOPbIX
BMHOBHbIN No cT. 338 YK KHP npurosapusaetca K makcu-
MaslbHOMy CPOKY nulleHus cBobofbl (To ecTb K cemu ro-
[aM nveHna ceobopbl) 1 JONOIHUTENBHOMY HaKa3aHUIo
B BUZe wrpada, cnegyeT cunTaTh:

1) coBeplleHne AeAHUA B BOLOOXPAHHbIX 30HaxX WUC-
TOUYHUKOB MUTbEBOM BOAbl, OCHOBHbIX NMPUPOJOOX-
PaHHbIX 30HaX, onpeaesnieHHbIX MPUPOAJOOXPAHHBIM
3akoHopaaTenbcTBom KHP;

2) coBeplieHNe aesHuA B BaccelriHax «KJIloUYEBbIX» PeK
1 03ep, KoTopble GOPMUPYIOT XKU3HEHHO BaXKHble BO-
AHble cuctembl KHP (Hanpumep, pekn AHU3bI, XyaH-
x3, Cnu3aH, o3epo Tanxy u Ap., NepeyeHb KOTOPbIX
onpepenaeTca rocyaapcTsom);

3) coBeplieHue peAHWA, MOBMEKILEro MocCieacTBUA
B BUE CYLLECTBEHHOIO UM HEO6PATMOTO HapylLue-

Cepus: SkoHomuka u lMpaso N2 10 okmabpe 2025 2.

HMA NnonesHbiX (MOTPebuTenbCKMX) CBOMNCTB 3emMenlb
Pa3nMUHbIX KaTeropuini B pasmepax, CyLWecTBEHHO
MPEeBbILAKLWNX KOMMEHT/pPYEMble Bbllle (MPU3HaK,
6e3yC/I0BHO, ABMAETCS OLEHOYHbIM U HE MeeT Tou-
HO onpefeneHHbIX KPUTEPUEB);

4) npuuynHeHvne BpeAa 3[0POBbI0 HECKONbKUM Mo-
TepneBWVM PasfNYHON CTEMeHU TAXKeCTU (He KoM-
MEHTMPYEMOE paHee) B pe3y/bTaTe HEe3aKOHHOro
060poTa 3arpA3HAIOWMX BELWECTB, UCTOYHMKOB WH-
bEKLMOHHBIX 3a60neBaHn, AR0BUTBIX U OMACHbIX
OTXOLOB.

B cnyuae, korga 1encTBUA BUHOBHOTO, YKa3aHHbIe B npe-
Oblaywmx yeTtblpex ab3auax, 06pasyoT cocTaB MHbIX Mpe-
CTynneHnn, cynebHo-cneacTBEHHbIE OpraHbl MpUBEKaloT
BMHOBHOTO K YrofIOBHOMY Haka3aHWio B COOTBETCTBMIM C MO-
NOXEHUSMU HOPM, COAEPXKaLMKM H6onee CTporve CaHKLum
(BMA 1 pa3mep HaKa3aHusA). Ecnn 3arpasHeHme oKpyKatoLlei
cpenbl COMPOBOXKAAETCA BMeLLaTeIbCTBOM BUHOBHOTO(bIX)
B Npouecc otbopa Npob — nckaxkeHune (n3meHeHune, danb-
cMduKaums) JaHHbIX MOHWUTOPWHIA; U3MEHEHME Mapame-
TPOB CUCTEMbI MOHUTOPWHIA UM COBEPLUEHNEM WHbIX Aei-
CTBUI, 3aKNIOYALUXCA B MOBPEXAEHUV KOMMbIOTEPHON
nHGoOpMaLN 1 NPUBOAALLMX K yLepby cuCcTeMe MOHUTO-
PUVHra KauecTBa OKpy»KatoLlen cpefbl, 4eNCTB/A BUHOBHOMO
TaKXe MOryT nognexatb ksanuédukaumm no ct. 286 YK KHP
1 6onee CTPOromy HakasaHuHo.

Takum obpaszom, npucyLirie POCCMNCKOMY YrosIOBHOMY
npasy NpaBwuia (Hanpumep, NPUOPUTET CreLManbHON HOp-
Mbl YrONIOBHOIO 3akOHa nepep obLeirl uam ocobeHHOCTU
KBanMdrKaLuum Nnpy MHOXECTBEHHOCTU NPECTYNAEHUI) BO-
BCe He ABNATCA XapaKTePHbIMU A7 YrONOBHOro npasa Ku-
TadA B 06/1aCTV NPOTUBOAENCTBUA SKONOTMYECKMM AESINKTAM.

B KauecTBe oTAryaloLMx HakazaHne 06CTOATENbCTB Cle-
ZyeT BblAenuThb:

1) BOCMPEenATCTBOBaHME 3SKONOrMYeCcKoMy HaA3opy,
npoBepKe 1Ny paccyefoBaHMI0 Ype3BblUaHbIX KO-
NOTNYeCKnX CUTYyaLni;

2) OTKa3 OT NCNosib30BaHWA, AeMOHTaX 1Unm mognduka-
umA o6opyAoBaHMA ANA NPefoTBPaLLeHsA 3arpA3He-
HWIA OKpY»KatoLLie cpefibl Ha 06beKTax MOHUTOPWHIa
n(nnn) npmBeneHne obopynoBaHNA B HENCMPaBHOE
COCTOAHME (B HErOHOCTb);

3) He3aKOHHbI 000POT 3arpA3HAILMNX BELLeCTB, WC-
TOYHUKOB UHPEKLMNOHHbIX 3aboneBaHuii, ANOBUTLIX
1 OMaCHbIX OTXOA0B, COBEPLUEHHbIV HEMOCPEACTBEH-
HO Ha TePPUTOPUUN COLMANBHO 3HAUYNMbIX OOBEKTOB
3[paBOOXpPaHEeHMs, yuebHbIX 3aBefeHus 1 T.n. (u/unu
BONM3M HUX), B MeCTax MacCoOBOro CKOMEHWA UK
NPOXMBAHNUA NIOAEN;

4) coBeplUeHMe BbllEyKa3aHHbIX eNCTBUIN B TeueHne
BOCCTaHOBUTENbHOTO Nepuofa, Hanpumep, nepnoaa
peabunuTaumm NPUPOAHbIX PECYPCOB U YCTPaHEeHUA
NoCNeACTBUI NX UCTOLLEHNA (B NEPUOA NCTMONHEHUA
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npegnncaHnAa rocygapCTtBeEHHONo opraHa no yctpa-
HEHWIO BbIABNTEHHDbIX HapyLIJeHI/IVI npnpoaoOXpPaHHO-
ro 3aKOHO,ElaTeJ'IbCTBa).

OTMeTVM TaKoe OTAryamllee HakasaHue 00CTOATENb-
ctBo no cT. 338 YK KHP, Kak «opraHn3oBaHHbIN XapakTep
npecTynneHuns»? (CoBepLUeHne NPeCcTynIeHnsa rpynnomn nnL
no npeaBapuTENbHOMY CroBOpPY, OPraHM3OBaHHOW rpymn-
now). Hanpumep, Korga BUHOBHbIN OCO3HAET, UTO Y APYroro
nMua — coy4yacTHUKa(oB) MpecTynneHna — OTCYTCTByeT
COOTBETCTBYIOLLAA NIMLEH3MA Ha OCyLlecTBNeHe aeATeslb-
HOCTM C OTXOZaMW UAN OMaCHbIMU BellecTBaMu (Unu npe-
BbIlEHbI YCTAHOBJIEHHblE B Hell 06beMmbl), HO nepefaet
eMmy (MpopomkaeT nepefaBaTb) COOTBETCTBYIOLIME Belle-
CcTBa NGO MOpyyaeT OCYLIeCTBIEHNE TaKOBOW [eATeslb-
HOCTM, MPUBOJALLEN K 3arpA3HEHNI0 OKpy»Katowen cpeabl
KHP. HenocpenctBeHHO B TeKCTe HOPMbl YrOfIOBHOMO 3a-
KoHa Kntas — cT. 338 Takon KBanuouumpyowmin npnsHak
COoCTaBa MPeCTYNyIeHUs, Kak COBepLUeHWe MNpecTyrnieHns
rpynnon nuuy no npeaBapuTebHOMY CrOBOPY OTCYTCTBYET.
YKa3aHHbIN MpU3HaK, OTArYaoLWNn HakazaHWe, CoOgepPXnNTcA
MMeHHO B pa3bAcHeHusx YK «MogHebecHom». Hekas napa-
[OKCanbHOCTb NOJO6GHOro NoNoXeHnaA fgen obycnasnmBaeT-
cA TeM GaKTOM, YTO B KUTAICKOM YrOSIOBHOM MpaBe CoyYa-
CTVie B NPeCTYNeHUN ABASETCA CAaMOObITHbIM UHCTUTYTOM,
HallefLWwyM oTpaxkeHue B naparpade 3 B cT. 25-29 O6wwen
yact YK KHP, HO He nmetowm cBoero npofosiKeHns B 3a-
KpenneHnn B KauecTBe KBannpuumupyoLero nprusHaka co-
CTaBa npecTynneHus, npegycmoTpeHHoro cT. 338 YK KHP.
COOTBETCTBEHHO, COBepLUeHMe MpecTynneHma no ct. 338
YronoBHOro 3akoHa Kntasa cnegyeT paccMaTpuBaTh He B Ka-
yecTBe KBanuduUMpymoLero NpusHaka, a kak obcroatesnb-
CTBO, OTArvaroLlee HakasaHue.

CnenyeT OTMETUTb, YTO COBEPLUMBLUMIA NPECTYMSIEHME,
npegycMoTpeHHoe cT. 338 YK KHP, moxeT 6bITb 0cBOGOXAEH
OT HaKa3aHWA NpW HaMUYUKN CNeayoLWnX YCIoBuUIA:

— MNPUHATNE BUHOBHbIM CBOEBPEMEHHbIX N JOCTaTOu-
HbIX Mep MO NpefoTBPaLleHNIO JanbHeNLwero Bpeaa
OKpy»atoLLen cpege;

— yCTpaHeHMe NOCNeACTBUN 3arpA3HEHUA OKpy»Kato-
Len cpepbl;

— MNOJIHOE BO3MeLLeHNe BCeX MPUYMHEHHbIX B pe3ysib-
TaTe 3arpA3HeHnA OKpyXaloLen cpefbl, yObITKOB;

— aKTVBHOE CNocobCTBOBaHME BOCCTAHOBEHNIO OKPY-
XKatoLwen cpeapl,

— CoBepLUeHMe NPecTyneHns «BrepBbley;

— WUCKpeHHee packasaHne BMHOBHOIO B COAEAHHOM.

CynebHo-cneacTBEHHbIM — OpraHam  pekomeHgyeTcA
B YKa3aHHbIX Ciy4yasax nofpobHo mccnefoBaTtb Lieecoo-
6pa3HOCTb YrofIOBHOTO HaKa3aHWs BUHOBHOIO, a B C/lyvae
OTCYTCTBUSI TAKOBOW, NPU3HATb 06CTOATENBbCTBA, COAEAHHO-

2Cm.,, Hanpumep, cT. 30, 31, 62 yronosHOro 3akoHa Kutanckon Ha-
poaHow Pecnybnmnkm.
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ro «He3HauuTeNbHbIMUY (B KauecTBe HEKOM napannenn yka-
eM Ha Ma/lo3HauYnTeSIbHOCTb B YrOJIOBHOM MpaBe Poccun).
I'Ip|/| Heuenecoo6pa3Hocm OCBO60)K}J,EHI/IF| BMHOBHOIO
OT YronoBHOIo Haka3aHuA cnegyeT pacCMaTpuBaTb Bbilley-
Ka3aHHOe noBefeHne B KavyecTtBe 06CTOATENBCTBA, CMArYa-
louero HakasaHume.

33aKAlo4HeHune

OTnnunTenbHaa YepTa KUTaMCKOro YronaoBHOro npasa
1 MPABOMPVIMEHUTENBHON NPAKTUKK B chepe NpoTMBOAEN-
CTBMA DKONOTMYECKON MPeCTynHOCTU — KOHCTUTYTUBHOE
3HayeHne Pas3bACHUTENbHbIX aKTOB, B YaCTHOCTM, COBMECT-
HbIX TONKoBaHW BepxoBHOro HapogHoro cyga u Bepxos-
HOM HapogHon npokypatypbl KHP. ImeHHO yAacHeHune mnx
cofilepaHua onpepensaeT 060CHOBAaHHOCTb U NPeaNKTUB-
HOCTb KBanndMKaLuy No COOTBETCTBYIOLLMM YFOIOBHO-MPa-
BOBbIM HOPMaM, NOCKOJIbKY MMEHHO B HUX, a HE B HOPMax
YrOJIOBHOFO 3aKOHa packpblBaloTcA daKynbTaTMBHble (Me-
CTO UNn cnocob coBepLUeHNA NPEeCTyNeHna) U OTAeNbHble
ob6A3aTenbHble NPU3HaKN coCTaBa MPecTyneHns, npeayc-
MOTpeHHoro cT. 338 YK Kutaa. NMogo6bHbiMm obpasom feno
06CTOUT 1 C YyCTaHOBNIEHMEM BO3MOXXHOCTY OCBOGOXKAEHUA
BMHOBHOIO OT YrONOBHOrO Haka3aHuA no cT. 338 YK KHP, yc-
NOBUA KOTOPOrO COAEPXKATCA B BblLEyKa3aHHbIX pa3bAcHe-
HUNAX.

Nccnepya yronoBHbI 3aKOH M MPAKTUKY ero npume-
HeHua B «lopgHebecHOW», OTMETUM pPAL CYLLECTBYIOLLMX
KOHLIeNTyaNlbHbIX MPaBOBbIX Pa3NUYNA OT OTEYECTBEHHOIO
3aKoHOJaTeNnbCTBa B chepe NpoTUBOLENCTBUA SKONOrnYe-
CKUM npectynneHnam. B yactHocTn, obsA3aTenbHbI npu-
3HaK OObeKTa NpecTynneHuns, npegycMoTpeHHoro cT. 338
yronoBHoro 3akoHa KHP, He pacKkpbiBaeTca yepes npuBbIY-
HYI B Hallem MOHVMAHMN COBOKYMHOCTb OOLLEeCTBEHHbIX
OTHOLIEHUN. KuTanckne KpUMUHANUCTbl NaeHTUOULMPYIOT
€ro Kak HaLMOHasbHY0 CUCTeMy 3aLLMTbl OKpYXKatoLLel cpe-
Obl, OnpeensioLLyto HeKMIA NopAfoK 060poTa COOTBETCTBY-
IOLLMX OTXOLOB U BelecTB. IHTepec npeacTaBnseT u oLleH-
Ka coBepLlUeHMA pacCMaTpPMBaeMOro NpecTyrnHOro AeaHus
B coyyacTum (Hanpumep, B cOCTaBe rpynrbl AnL no npej-
BapuTenbHOMY crosopy). Tak, B yronoBHom npase Kutas
coyyacTuie B NPecTynieHnn BXOAUT B COCTaB MHCTUTYTa 006-
CTOATENbCTB, OTArYaKLWMX Haka3aHWe, N He ABNAETCA KBanu-
buympyLWMM NPY3HAKOM COCTaBa NPeCTYNeHus, Kak 3To
NPVHATO B OTEYECTBEHHOW YrofnOBHO-NMPABOMN OOKTPUHE.
Mpw 3TOM, UTOGbLI NPaBUABHO NMOHMMaTb, Kak KBanuduumpy-
l0TCA 3KONOrnyeckre npectynneHms B Kutae, Heo6xoanmo
YyUMTbIBaTb CYLLIECTBYIOLLYO B CTpaHe 0cobyto, crneunduue-
CKYI0 CMCTEMY TOJIKOBaHWI NopajKa NpYMeHeHNsA COOTBET-
CTBYIOLLMX YrOIOBHO-NPABOBbIX HOPM. 3a4acTyld MMEHHO
Pa3bACHEHNA KOMMETEHTHbIX FOCyAapCTBEHHbIX OPraHoB
UrpaloT KIYeByto posb B GOpMUPOBaHUN e AUHO06Pa3HON
CcynebHO-CNeaCcTBEHHON MPaKTVKK, obecneyeHnr TOYHOW
KBanudrKaLumym NoCcpeacTBOM CKPYMyne3Horo cofepKaHus
NPM3HaKoB COCTaBa NPeCTynneHus.

Cepus: SkoHomuka u Mpaso N2 10 okmsabpe 2025 2.
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