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FEPMEHEBTUYECKWUIA ACNEKT B AHTUKOPPYNLWOHHOW 3KCNEPTU3E
B KOHTEKCTE 3ALLTbl KOHCTUTYLIMOHHBIX NMPAB NPAXAH

e N

THE USE OF HERMENEUTICS

IN ANTI-CORRUPTION EXPERTISE

IN THE CONTEXT OF PROTECTING
CONSTITUTIONAL RIGHTS OF CITIZENS

A. Belyaev

Summary. corruption is one of the essential modern problems of
public administration and the whole law. The task of the state is to
guarantee the rights of citizens to the maximum degree. This requires
clear legislation, so it makes sense to talk about language features
and the style of regulatory legal acts and their drafts in the context of
protecting the constitutional rights of citizens.
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€PMeHeBTMYECKAn IKCMePTMN3a NPABOBbIX aKTOB U UX
NPOEKTOB B [aHHOM WCCNefoBaHUW npeactaBnAeTr
aHanu3 NPofyKTOB peyeBol feATeNIbHOCTA 1 paccMa-
TPUBAETCA C TOUKM 3PEHUA 3aLNTbI KOHCTUTYLIMOHHbIX NpaB
rpaxgaH, KOTopble B COBPEMEHHbIX peanuax CTajn CMbIC-
nodopmMmpytoLLen 3agadert SB0NIIOLUN IOPUANYECKNX HOPM
W LenbIX opUanYeCKNX UHCTUTYTOB.

[epMeHeBTUYECKaA JKCMepTh3a pPacCMaTPUBAETCA Kak
YacTb NPaBOBOW 3KCMEPTU3bI, @ TaKXKe Kak UHCTPYMEHT aH-
TUKOPPYNLMOHHON 3aLuTbl, KOTOPas B CBOIO oUepefb ABNA-
€TCA YacTblo NPaBOBOW 3KCNEPTU3bl. AHTUKOPPYNLUUOHHAA
3KCnepTM3a NpeacTaBnsaeT cobor NPoBepKy YNONTHOMOYEH-
HbIM JIMLIOM NMPABOBOIO aKTa UK NPoeKTa NPaBOBOro akTa
Ha NpeaMeT HaNYMA WU OTCYTCTBUA B HEM KOPPYNLMOH-
HbIX (aKTOPOB, AaHHbIe KOPPYNLMOHHbIE $aKTOpbl onpe-
JeneHbl MeTOAMKON MpPOBefeHNs aHTUKOPPYMLUUOHHOM
3KCnepTmr3bl [9], repMmeHeBTMYECKAA OLiEHKa NO3BONAET 13-
6exaTb TaKNX KOPPYMLMOHHbIX NPOABIEHNI KakK:

onpepeneHre KoMmneteHUMn no Gopmyrne «Brpase,
TakK KaK Leflb 3aKoHofaTeNlbCTBAa COCTOUT B TOM,
yTobbl ObecneunTb CNOCO6 noaaep)kaHMA Mupa
N JOCTVIXKEHWA CMpPaBeAsIMBOCTY, @ 3aKOH, KOTOPbIN
He MOXEeT AoCTUYb 3TOW Liefn, Ha CaMOM AieNe He SiB-
nAeTCA 3aKOHOM BOOOLLE;

3710ynotpebrieHne MNpaBoOM 3asaBUTENS OpraHamu
BIaCTU, NOCKOJNbKY, BEPXOBEHCTBO 3akOHa Tpebyer,
yToObl, HACKONBKO 3TO BO3MOXHO, JIIOAN 3apaHee
3Hanu, Yero TpebyeT OT HMX 3aKOH, YTO UM AaeT 3a-
KOH 1 Kakoe NnoBefeHne OHY MOTyT 0XKufaTb OT Uu-
HOBHMKOB. BaxHO, uTO6bl CyOBEKT 3akoHopdaTesb-
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AHHOMAYUS. KOPPYNLIMA SBAAETCA OQHOI U3 CYLLECTBEHHDBIX COBPEMEHHDIX NPO-
6n1eM rocyaapCTBEHHOTO YNpaBneHus, 4a 1 BCEro Npasa. 3aava rocyaapcrea
rapaHTUPOBaTh B MAKCMMAIbHOIA CTEMEHI NPaBa rpaxzaaH. [ina atoro Heobxo-
VMO YETKOE 3aKOHOAATENbCTBO, MO3TOMY UMEET CMbICT TOBOPUTL 06 0C00EH-
HOCTAX A3bIKa U CTUNA HOPMATUBHBIX MPABOBbIX AKTOB ! X NPOEKTOB B KOHTEK-
CTe 3aLLUTbI KOHCTUTYLIMOHHDIX NPAB FPar AaH.

Knioyessle cnosa: dHTUKOPPYNLUWOHHAA 3KCNEPTU3a, repMEHEBTUYECKAA IKCNep-
TU3a, KOHCTUTYLIMOHHDbIE NPaBa rPaKaaH.

HOW UHMLMATMBbI CAenan 3aKoH Kak MOXHOo 6onee
NPOCTbIM N MNOHATHbIM. ACHOCTb — OfiHa U3 OCHOB-
HbIX YepT XOpOoLLEero 3akoHa. bes AcHocTn, TouHOCTH
1 nocsiefoBaTeIbHOCTM 3aKOH HE UMeeT npefckasy-
emocTy;

IOPVAVKO-TIMHIBUCTNYECKAA  HeonpeaeneHHOCTb,
NMOCKOMNbKY OAHOW M3 BaHeWWux npeanocbiiok
HOpPManbHOro GYHKUMOHMPOBAHMWA MNpaBa ABMSAET-
CA COOTBETCTBYIOLNIA A3bIK TEKCTOB MPABOBbIX akK-
TOB: CJIOBapPHbI 3aMac, CMHTaKCUC 3TUX TEKCTOB. Tak
MpoekT HoBOro Kopekca PO 06 agMMHUCTPATUBHbIX
HapyLlueHnax [10], noMnmo npoyero, cogep>mT no-
HATNE BPEeAHOCTM AeAHWA, flaHHOEe MOHATME Herfe
B TEKCTE JOKYMeHTa He 0ObACHEHO, B Cy TOTO UTO
OHO ABNAETCA HOBbIM 1A POCCUNCKOrO 3aKOHOAA-
TeNbCTBA, BO3HMKAIOT BONPOChI O COAEPKaHNN 3TO-
ro NOHATUA.

YeTKn 3aKOH NMOHATEH 1 TOUeH. XOTs C/TOXKHO cAenatb
3aKOH MOJIHOCTbIO ACHbIM, 3aKOHoAaTesNb AOJPKEH MOMbl-
TaTbCA cAenaTb ero TakoBbIM, MOCKOSIbKY MMEHHO TaKow 3a-
KOH 3alyMLaeT UeHHOCTM 1 NO3BOJNIAET AOCTUraTb BaKHbIX
uenen, 3pPeKTMBHOCTUN 1 ONpeaeneHHOCTN.

Taknm obpasom, CyllecTByeT oueBMHaA NOTPebHOCTb
B SIMLAX, KOTOpble OyayT oLeHMBaTb CTaHAAPTbl NOBeAEHNS,
NpeanoXeHHbIe MPOEKTOM HOPMATVBHOIO akTa, TeM CaMblM
6ynyT cnocobctBoBaTth 0b6wemy 6nary ¢usmyeckom Heso-
MacHOCTY, CTabUNbHOMY AOCTYNY K pecypcam U COTPyaHW-
YecTBY B SKOHOMMKe. A AJil 3TOro HEOOXOANMM He TOSbKO
ObICTPbIA AOCTYN K 3aKOHY, HO U BbICTPOE MpPaBUSIbHOE ero
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BOCMPUATME, BEPHOE TONKOBAHME 3aKOHa. MiHTepnpeTtauus
3aKOHa TpebyeT paboTbl ¢ 6OMbWNM O6BHEMOM [aHHBIX.
BO3MOXHOCTb XpaHWNTb MAcChl AaHHbIX OblM pa3paboTaHbi.
Mo3ToMy Heo6x0AMMO yaAensATb BHUMAHWE NCMONb30BaHUIO
UndPOBbLIX TEXHONOMNI B COBPEMEHHOI MPaBOBON Hayke
W NpaKTuKe, 4yToObl NN MO COCPEOTOUNTLCA Ha pe-
LIeHUN KOHKPEeTHbIX 3afay. C pa3BmTMEM CBA3M NPOUCXOAUT
Heun36exHbIi POCT MOOMNBHOCTN HaceneHus, Takxke Npo-
NCXOAUT COpa3MepHOe yBeNIMYEHNE YMCTIa BCEBO3MOXKHbIX
OTHOLIEHUI (6yAb TO KOMMEPUECKIX, IOPUANYECKIX, akaae-
MUWYECKUX WS JINYHBIX) MeXAY rpaXKaaHaMuy pa3HbIX HaLu-
OHaNIbHOCTEN, KyNIbTYP 1 C Pa3HbIMY A3blKaMu. TO, B CBOIO
ouepefb, NPUBOZUT K LLMPOKOMY Pa3HOO6pa3unio cMTyaLni,
TPebyoLMX 3aKOHOAATENIbHOTO PEerynnpoBaHns, B CBA3W,
C Yem pacTeT KOJIMYeCTBO KOPPYNUUOHHbIX GaKTopoB, AnA
BbIAIBIEHNA KOTOPbIX HEOOXOAMMO MOHATH CMbICS NMPaBOOT-
HOLLEHWIA, YeM 1 3aHMMaEeTCA repMeHEeBTUKaA.

IcTOprS repMeHeBTUKN

[epMeHeBTUKA — 3TO MCKYCCTBO WM HayKa UHTepnpe-
Tayuun. Pag aBTOpOB onpejenunu M MCNONb30Banu rep-
MEHEeBTUKY B pa3Hble nepuodbl ncropun. 310 Opugpurx
Lnenepmaxep, Bunbrenom Ounbten, MaptuH Xangerrep,
XaHc-Teopr lagamep.

Opugpux LWneiiepmaxep MCNonb3oBan repMeHEBTUKY
B Hauasne 19-ro BeKa Kak MeToA Ansl NOHMMaHWSA PasfinyHbIX
TEKCTOB, 0COGEHHO penurmosHbix. OH NPUMEHAN ABa pas-
HbIX NMOAXOAa K repMEHEBTVKE, FPaMMaTUYECKUiA NOAXOA
1 NCMXONOrMYecKnin Noaxop.

Bunbrenom [unbten Takke ABNAETCS BNMATeNbHON ¢u-
rypomn B NCTopun repmeHeBTUKN. B cepegnHe-koHue 1900-x
rogos, Junbten pa3paboTan MeTofoNIornio repMeHEeBTUKN.
JTOT MeTof pasnuyaeT obbAcHeHUe 1 noHnMaHue. O6bAc-
HeHMWe NPOVCXOAWT TOrAa, Korga CyObeKT CTPEMMUTCA TONbKO
onpeaenuTb obLME XapaKTEPUCTUKN 3TOro Tna. Hanpumep,
BCe 3e6pbl MOTyT ObITb ONpefeneHbl Kak XMBOTHOE, KOTOPOe
XuBeT B AQpUKe, IMEET UeTblpe HOMY, MaceTcsa U UMEET yep-
Hble 1 6enble Nonockl No Bcemy Teny. Pasnnune nponcxogut
Torga, Korga uaeHTdUUMpyeTcs OTAenbHbI 3K3eMniap
13 KaKoro-To onpepeneHHoro Tmna v npeanpuHMmMaeTca no-
MbITKa OXapaKTepmn3oBaTb STOT KOHKPETHbI 3K3eMMNAsAp.

MapTtuH Xangerrep nucan B KoHue 1900-x 4o cepeanHbl
20-ro Beka. LleHTpanbHoe mecTo B ero ¢unocodumn repme-
HEBTMKM 3aHMMAIOT KOHLENUUN npeasuaeHns 1 npeacras-
NEHVA O CYLLeCTBOBAHMM KakK 00 yyacTun B »KU3HM, 4TOObI
CTaTb camum cobom [12].

XaHc-Teopr lapamep onpepenseTr repmeHeBTUKY Kak
npakTnyeckyto  ¢unocoduio. [lNpaktnueckaa dunoco-
¢una — 310 Ta dunocodusa, KoTopaa MOXKET MPUMEHSATLCA
K coObITMAM MOBCefHEBHOM *U3HU. Taknum obpasom, lapa-
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Mep CTpeMuTcs n3bexaTb 0becLeHBaHNA FTePMEHEBTUKU
1 UCKJTIOUYEHNA €€ N3 MOBCEAHEBHOM XN3HW.

lepmeHeBTUKa Magamepa TAroTeeT K 3TMKE, OTYaCTU 3TO
NPONCXOAUT U3—-3a TOrO, YTO OH CTPEMWIICA YAYULLUTb «Ye-
noseyveckoe 6naro». B uactHocTy, lapgamep nuLeT o TexHo-
NOrnM NPaKTUYeCcKon Hayku. ina paboTbl fagamepa BakHbI
MOHATUA TONKOBaHNA PacCTOAHWE, BPEMEHHaA ANCTaHLMA,
NCTOPUYECKOE CO3HaHWe 1 NpeaybexaeHue.

Bce 3tn pabotbl Lneiiepmaxepa, Aunbres, Xangerrepa
n fagamepa ONMCbIBAlOT OCHOBbLI FEPMEHEBTUKM, KOTOpbIe
MO3BOAIOT PACKPbITb CYTb HAMMCAHHOIO, N36eXaB HeOHO-
3HaYHOW MHTepnpeTaumm TekCTa Y NPUBECTU K KUCTUHHO-
My» ero NOHVMaHMUIo.

[pyMeHeHVe repMeHeBTIKY B Npase

lepMeHeBTYeCKan ugea 6bina NPUMeHeHa BO MHOIMX
obnactax. C TOYKM 3peHMA UCKYCCTBa, HEKOTOpasa BHYTPEH-
HAsl COMTAaCOBAHHOCTb ONpeaenseTca 3puTenem, NpeacTaB-
NAs HeKoTopylo GeccmepTHyo Npaegy. B opucnpyaeHuum
NpaBoOBas CUCTEMA BO3/araeT Ha Cyabto KOHCTUTYLIMOHHOTO
CyZla OTBETCTBEHHOCTb 3a NPaBWIbHOE TONIKOBaHWe OCnapu-
BaeMOW HOPMbI C TOUKM 3PEHNA COBOKYMHOCTM 3aKOHOB, UX
COOTBETCTBMA KOHCTUTYLIMW B KOHKPETHOM ciiyyae. [epme-
HeBTUKa B NpaBe CNYXXUT A1A 3anofHeHNA Npobenos B Ko-
ANPMLMPOBAHHOM 3aKOHE MOCPEeACTBOM €ro repMeHeBTH-
YeCKOro TONKOBaHNA.

Bceobbemniowiasa Luenb npasa, U LeNI KOMIMOHEHTa Cu-
CTeMbl KOHCTUTYLIMOHHOrO MPOCTPAHCTBA WMEKT CMbICH
B 9TOM KOHTEKCTE TOJIbKO C TOUKM 3peHUA 00X Lenen cn-
CTeMbI.

Mbl nicnonb3yem MeTof UHTEPRpEeTaLUN AUCTaHLWN, Bpe-
MEHHOWN ANCTaHLUMM, NCTOPUYECKOrO CO3HaHMA 1 Npeapac-
cynkoB lagamepa. Y lagamepa pacctosHie — 3To NPOCTPaH-
CTBO, CYLIECTBYIOLLEE MEXIY VHTEPMPETATOPOM U TEKCTOM,
0O6bEKTOM 1NN cobbiTueM. BpemeHHOe paccTosaHne — 3T0
BPEMS, KOTOPOE MPOXOAMT MEX/Y reHe3MCOM 06beKTa 1 ero
nepeXxnBaHnem nHTepnperatopom. AnekBaTHbIM 0ObsACHe-
HYEeM BPEMEHHON AWUCTAHUMW ABNSETCA BPEMS, MPOMEXyY-
TOK BPEMEHU MeXAY BO3HUKHOBEHMEM COObITVA U Bpeme-
HeMm ero 3anomMuHaHuA. ictopuueckoe cosHaHe OTHOCUTCS
K UHTeprpeTaTopy, KOTOPbIA CBA3bIBAET B HACTOALLEe Bpe-
MS paccmaTpMBaeMble CUTYaLUKU C MPOLWSIbIMU KOHTEKCTa-
mu. MNpepybexxaeHne— 3To GyKBaNbHO «NpeaBapuTesibHoe
CyX[eHure» unu 3apaHee chopmMUpoBaHHOe MHeHMe. Y la-
JaMepa noHATUe npepybexxaeHns Heo6XoaUMO s MOHU-
MaHWA, NOCKOJIbKY OHO 06ecneyrBaeT KOHTEKCT Yepes Ka-
Koe-nmbo HoBOEe COObITUE, KOTOPOE MOXKET ObITb NCMbITAHO.
HakoHel, nCTOpryeckoe CO3HaHMe — 3TO NepekuBaHue
NPOLLUOro COObITUS B KOHTEKCTE HACTOALLErO BpemMeHu. Me-
Toa Magamepa, paccmaTprBaeT PacCTOAHNE C TOUKM 3peHus
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pacCcToAHNA NAen 1 BPpeMeHU, a TakXKe NCTOPUYECKOro Co-
3HaHWA 1 NpegpaccynkoB. KoHuenumm repMmeHeBTUYECKON
uHTepnpeTaunn lagamepa, KoTopblii Bpan npeppaccynok
33 HayvanbHyl TOUKY MHTepnpeTauuun [5]. PacctoAaHmne oH
TPaAKTOBas Kak Npobenbl B NOHUMaHUKN. BpemeHHoe paccTo-
AHNE NOHMMaN Kak Bpemsa Mexgay OnblToM 1 peanunsaumen,
a TakXKe paccmaTpumBal NCTOPUYECKOE CO3HaHME Kak CBA3b
TeKyLLero Bonpoca € NpoLibiM KOHTEKCTOM.

Ona aHanu3a Toro, Kak OypeT paboTaTb MPeAnOKeHHbIN
HOPMATUBHbBIV aKT, BO3MOXHO, MCMONb30BaTb MeTop KeTca
ne Bpuca n Munnepa [8]. OH HauMHaeTca ¢ 0ObeanHEHUS Ha-
6ntofeHulA B rpynrbl B MOMCKAX CM/IOYEHHOTO TEMATUYECKOTO
€AVHCTBA Cpeau KIacTepoB. 3aTem onpeaensioTcs 3akoHoOMep-
HOCTU MEXAY TEKYLUMMUN COObITUAMM 1 PaHHUMU UHUWAEHTa-
MW. Te TpUrrepbl, KOTOpble NPUBENN K NpobneMe naeHTndUKa-
umK, 66N 0603HAYEHDbI KaK «MCUXONOMMYECKas CPOYHOCTb.
DTOT MeTof OTKPbUI, YTO TEKCTOBbIE 3/IEMEHTbI MOTYT MMETb
HECKOJbKO 3HAUEHUIA, OCHOBAHHBIX Ha Pa3HbIX TOUKax 3peHus.
Mopxop Ketca pe Bpuica [8] cnepyet 3a npoLeccom cobbitui,
CoCpeaoTauMBanCh Ha MaeHTUOUKALUMKM NPo6eMbl. ITOT METOS
MOHUMAET TEMATUUECKOe eANHCTBO Kak HaboaeHne, cobpaH-
Hoe 11 06beAVHEHHOE B eAVHOE LIeNoe, CTPEMSILLEECS K OOLLHO-
CTI, NPV 3TOM MeToAbl MHTepRpeTauun TekcToB KeTca e Bpuica
1 Munnepa BKJItOYaloT HECKOMbKO 3TarnoB OLEHKN:

conocTaBfieHNs ¢ 06pasLOoM B NpoLiecce 3TOro 3Tana
NPOBOAATCA CTPYKTYPHblE Napanfienn mexay Teky-
LWMMU COOBITUAMM U PaHHMUN MHUUAEHTaMK;
NCUXONOrMYeckana akTyaslbHOCTb — onpefeneHue
CaMbIX HaCYLYHbIX Npobnem;
MHOFOMYHKLMOHANBHOCTD — YacTb TEKCTa MOXET
UMeTb Oonee OOQHOrO 3HAUEHUs] U MOXET paccMa-
TPUWBATbCA C Pa3HbIX TOUEK 3PEHUS.

Mopxon ®Ounnunca n bpayHa[n2], moxeT 6bITb UCMONb-
30BaH NPU aHTUKOPPYMUMOHHON 3KCNepTu3e, AaHHbIN
MeTof NpefcTaBnAeT repMeHeBTUYeCKOoe unccnefoBaHune
No acneKkTam, HauyMHasa C TOro, KTO CO34an TEKCT U C Kakou
Lenbio, 3aTem onpegenaeTca, Ha YTO CCbIIaeTca TeKCT, ero
KOHTEKCT, cobniofjaemble YCJIOBHble 0603HaueHnA 1 3Have-
HWe TeKcTa. DTOT NoAXo[ — CKOpee KOHTPOJIbHbIN CANCOK
TEKCTOBbIX XapaKTepUCTUK.

Mpasuna Ounnunca n bpayHa [2] gna uHTepnpeTauun
TeKCTa BKJI0YAIOT TPU MOMEHTa:

CoLManbHO-NCTOPUUYECKUII MOMEHT;
¢dbopmManbHbI MOMEHT;
MOMEHT VHTEpPNpPeTaLun-penHTePnpeTaLun.

CounanbHO-NCTOPUYECKUI MOMEHT [enuTca Ha Tpwu
acnekra:
npegHamMepeHHbI acnekT — KTO MPOW3Ben TeKCT,
€ero npegnonaraembiii nonyyarenb;
CCbINIOYHbIV aCNEeKT — O YeM TEKCT;
KOHTEKCTHbIV acneKT — 3HayeHune TekcTa B couranb-
HOM 1 NCTOPUYECKOM KOHTEKCTE.

@opMarnbHbIi MOMEHT BKJIlOUAET ABa acrneKTa:
OObIUHBIN aCNEKT — YCNTOBHOCTU B TEKCTE;
CTPYKTYPHbIA acnekT — CBA3b 3HauyeHuA TeKcTa

U CTPYKTYPpbI.

MomeHT NHTEpNpeTaunn-penHTepnpeTaunnm CoCctonT
B nonyyeHunn npencrtaBneHnAa ot Cy6'beKTI/IBHOFO NMOHNMa-
HUA TEKCTa.

KoHuenumns repmeHeBTHeCcKOowm
3KCNepTK3bl NP3BOBLIX aKTOB
1 X NPOEKTOB

OJTa KoHuenuma 6bina yCcnewHo npmmMmeHeHa KO MHOTrMm
acneKkTam KOHCTVIT)/U,I/IOHHOIZ CNCTEMDI. repMEHEBTI/IKa obe-
cneymBaeT paMKy, B KOTOPbIX OLEHNBAKOTCA cobbITUA. ITO
4YacCTo NpnBOAUT K paClUMpPeHHOMY MOHUMAHWIO N OT6paCbI-
BaHWMIO NpeaB3ATbIX CTEPEOTUNMHbIX ﬂpeﬂCTaBﬂeHMﬂ. NmeH-
HO Takum o6pa30M repmeHeBTMKa 4acCTo BedeT K UCTUHe
N MOHUMaHWIO.

Mcnonb3oBaHne 4YeTbipex repMeHeBTUYECKUX METOo-
AO0B B 060CHOBaHWUM aHanu3a TpeboBaHWi CPaBHMBANOCH
B [JaHHOW CTaTbe C aHANINTUYECKMM CMbICJIOM. DTV METOAbI,
KOTOpble OKa3aincb MONE3HbIMM B Pa3fINUHbIX KOHTEKCTaX,
npepasiaraloTca B KauecTse METOLOB AJIA MPOBELEHUs aHTU-
KOPPYMNUMOHHOMN 3KCNePTM3bl TEKCTOB, HOPMATUBHBIX aKTOB
N UX NPOEKTOB.

HEO6XO}J,I/IMO NCKaTb CMbIC/T Ha HECKOJIbKMX YPOBHAX,
yTOObI onpenennTb nHanBMAyanbHble N OpraHn3alOHHbIE
KOPHM Koppynuun n nocnefoBatesibHOCTb JencTBun gna
OonNTManbHOro peweHnaA I'IpO6J'IEMbI.
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