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Annotation

This article analyzes the structure of insolvency (bankruptcy) proceed-
ings in Russian Federation in relation with the emerging procedural legal
relations, provides grounds for certain lawsuits within insolvency (bankrupt-
cy) proceedings referring to the category of a detached dispute. Attributes of
detached disputes in insolvency (bankruptcy) cases are singled out by the
author, theoretical grounding for its allotment is pointed out, concept of a
“detached dispute" is formulated on the basis of the found attributes.
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HaCTosALlEee BpeMs HW B 3aKOHOAATENbCTBE, HU B
npoLeccyansHon Hayke noHATMe obocobneHHoro
crnopa B genax o 6aHKpoTCTBE He ChopMynMpOBaHO.

BnepBble ero noHATME BbINO faHo B noctaHoBneHun Ne 35

lMneHymom Beiciero ApbutpaxHoro Cyga Poccuickon

®epepaumm ot 22.06.2012 "O HekoTopbIX NpoLeccyanb—

HbIX BOMPOCax Npy pacCMOTPEHMWN fen 0 HECOCTOATENBHOC—

T (6aHkpoTcTee)". B nyHkTe 14 noctaHoBneHus MNneHyma

66 B camom 06Lem Bugae chopMynmpoBaHbl MPU3HaKK

obocobneHHoro cnopa: "Cyaam HeobxoamMMo yunTbiBaTb, HTO

paccMoTpeHue fena o 6aHkpoTcTBe (B cydax BCEX MHCTaH—

Lnin) BKNIOYAET B TOM YMCNe paspeLleHne 0TAeNbHbIX 0THO—

cuTensHo 06ocobneHHbIX cnopoB (oanee — 060co6neHHbIN

CropJ, B KaXA0M M3 KOTOPbIX HEMOCPEACTBEHHO Y4aCTBYOT

TONbKO OTAENbHbIE YHaCcTBYOLLME B Aene 0 6aHKpOTCTBE Unn

B apbuTpaxHom npouecce no geny o 6aHKpOTCTBE nuua

(nanee — HenocpeAcTBeHHble y4acTHUKM 060cobneHHoro

cnopa)".

Kakumun aBnstoTcst npuaHaku 060co6neHHbIX CrNopoB B
pamMkax Npou3BOACTBa Mo aenam o 6aHKpOTCTBe, No3BOoNsA—
toLLMe chopMynMpoBaTh MOHATUE 3TOr0 NPaBOBOMO SBIe—
HUA?

C TOW 1nn MHOM cTeneHb 060CHOBAHHOCTMN B HayKe Cy—
LLIeCTBYET MOAXOA, COrnacHoO KOTOPOMY MPOW3BOACTBO MO
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AHHOTALMS
B cTathe aHanuanpyeTcs CTPyKTypa npou3Bo/CTBa N0 feNlaM 0 HECOCTOs-
TeNnbHOCTH (6aHKpoTCTBE) B Poccuiickoi MeagpaLm ¢ TO4KN 3peHKs BO3—
HUKAKOLLWX NPOLIECCYAnbHbIX MPABOOTHOLLIEHWA, NPUBOASTCS OCHOBAHMS
QNS OTHECEHUA K KaTeropui 060CO0NEHHbIX CMOPOB OTAEMbHbIX CyAEOHbIX
MPOLIECCOB B pamKax NpoM3BOACTBA MO AeNaM 0 6aHKpOTCTBE. ABTOPOM
BblIENEHbI NPU3HAKN 060CO6NEHHBIX CMIOPOB B AENAX O HECOCTOSTENbHO-
CTW, NPUBELIEHO TEOPETUHECKOE 0O0CHOBAHNE WX BbIAENEHIAS, Ha 0CHOBA-
HUM BbISIBNEHHbIX MPU3HAKOB (HOPMYNUPYETCS MOHSTUE "000COBNEHHbIN
crnop".
Knro4eBbie ¢ioBa:
ApOUTPXKHBIA NPOLECC; TPaXOAHCKWA NPOLECC; HECOCTOSATENbHOCTL
(6aHKpOTCTBO); NPOLECCYanbHOE NPaBOOTHOLLEHNE; 060COBNEHHbIE CMO—

Pbl.

Lenam o 6aHKpPOTCTBE UMEET BHYTPEHHIOK CTPYKTYypy, CO—
CTOSILLYH M3 OCHOBHOIO NMPaBOOTHOLLEHUS U [OMOMHUTENb—
HbIX [1, 4, B].

CnepyeT cornacuTbCs, Y4T0 Npu TakoM NOAXOAE C No3u—
LUV TEOPUW MPOLECCYalnbHbIX OTHOLUEHWA CKNafblBAeTcs
CUTyaumsi, KOraa Hapsigy C eAUHBIM CIOXHBIM NMPoLeccyansb—
HbIM MPaBOOTHOLLIEHVEM MO fAeny o 6aHkpoTcTBe — TpeGoBa—
HYEM 0 MPU3HaHUM AOIMKHMKE 6aHKPOTOM — OOHOBPEMEHHO
BO3HWKAET MHOXECTBO MpOLeCCYyanbHbIX OTHOLLEHWA MO
o060cobneHHbIM cnopam [2, 5], KoTopble 06beanHSET ean—
HbIl MpeaMeT OCHOBHOIO MPaBOOTHOLLEHWMA — HEeCOoCTos—
TEeNbHOCTb A0NXHUKA.

B pamkax npov3BogcTBa Mo Aenam 0 HECOCTOSTENbHOC—
TW VMEETCH OCHOBHOE MPOLECCYarnbHOE NPaBOOTHOLLEHNE,
MMEIOLLLEE NPEAMETOM CamMo [ENo 0 HECOCTOATENLHOCTY, U
pononHuTenbHble (akynbTaTUBHLIE] MpoLECcyanbHble
npaBoOoTHOLLEHWS (060COBNEHHBIE CMOPbI).

K ocHoBHOMY NMpaBOOTHOLLEHWIO NPOM3BOACTBA MO Ae—
namM 0 HECOCTOSATENILHOCTM MOrYT BbITb OTHECEHBI, BO—MNep—
BbIX, peabuUnUTUPYLLME 1 KOHKYPCHbIE Npoueaypbl (Habnwo—
LeHve, (huHaHCOBOE 03[0POBIEHVE, BHELLHEE YNPaBeHNE,
KOHKYPCHOE Npoun3B0oAcTBo), 683 KOTOPbIX HEBO3MOXHO 40—
CTUXXEHWE MaTepuarnbHO-NPaBoBOW LEN MHCTUTYTA HECO—
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CTOATENIbHOCTN — NMPpU3HaHne O0JDKHUKAE 68HKpOTOM, orpa-
HN4YeHne ero y4acTtnda B 3KOHOMNYECKOM 060p0Te, nponop-
LMOHanbHOE pacnpeneneHne akTnBoB MexXxay Kpegutopamu
C Uernbo noraweHuna nx TpeGOBaHI/IVI], a Takxe Cyﬂ,eﬁHble
npouecchbl No paccMoTpeHKD BONpPOCOB, HEPA3pPbIBHO CBA—
3aHHbIX C BOBHUKHOBEHUEM N OBVM>XXEHMEM [ena 0 68HKpOT—
CTBE B rpaHvLlax BBeAeHNA 1 OenNCTBNA MaTepuanbHO—MNpo—
LieccyanbHbIX rnpouenyp, B 4aCTHOCTU BOMNpoOC obocHoBaH—
HOCTW 3aABJ1IEHUA CyGBEKTa, YrMonHOMO4YEHHOro Ha nopga4y
3aAaBJ1ieHnA 0 NPMU3HaHUKM OONMXHUKA 68HKpOTOM, yTBEpXAe—
Hne cyaom 8p6VITp8)KHOI'O yrpaBnAwoLero n gpyrme.

OpHako ocHoBHOM mMaccuB cyae6GHoM OesaTensHOCTU Mo
peny o 6aHKpOTCTBE COCTABNSAET pa3peLleHne 1 paccMoT—
PEHME BOMPOCOB, HE KACatLLMXCS 3TOr0 OCHOBHOMO NMPaBo—
oTHoweHusi. CynebHas [esTenbHOCTb Mo TakMM BOMpOCam
NMofYVHSIETCA MpoLeccyansHon dopMe 1 obrnagaet Bcemu
npu3Hakamy NpaBoCyAMs B paMKax MCKOBOMO MpOv3BOA—
cTBa.

0O6ocobneHHble Cropbl B paMkKax fejia 0 HeCOCTOoATESb—
HOCTW UMEeoT 0COBEHHOCTM, KOTOpble NO3BOJIAKOT BbIAENUTb
X KakK OoTAaenbHble OT OCHOBHOIO gena, T.e. OT OCHOBHOIo
npoueccyanbHOro rnpaBo0THOLLEHWA.

[NepBbii 1 ocHoBHOV Npu3Hak 060cobneHHbIX CNopoB —
aBTOHOMHOCTb OT OCHOBHOrO NMPaBOOTHOLLIEHWS, B pamKax
KOTOPOro paspeLuaeTcsa Bonpoc 0 6aHKPOTCTBE OOMKHMKA.
O6ocobneHHble cnopbl B ONpegesnieHHon Mepe aBTOHOMHbI
OT OCHOBHOIO NPOLECCYanbHOro NpPaBo0THOLLEHWS B Aene 0
HbaHkpoTCTBE.

3T0 03HA4YaeT Hanu4ne Cnopa, Hy>XAakLlerocd B Cyne6—
HOM pa3peLleHnn, Hepa3pbIBHO CBA3aHHOI0 C AenomM o 6aH-
KpOTCTBE, HO HeobxoanMoCTb paspeLlieHna KoToporo Bo3—
HUKaEeT (baKyJ'leaTVIBHO, TONbKO B Clny4ae BO3HWKHOBEHUA
COOTBETCTBYOLLEN MHNLMATNBbLI OT y4aCTHMKOB fena, 0CHO—
BaHHOW Ha HapyLUeHUW NMpaB 1 3aKOHHbIX MHTEPECcoB C\j6b—
EKTOB Nnpon3BoAcTBa no geny o 68HKpOTCTBB.

Camo nonsiTve "ob6ocobneHHbIn cnop” ykasbiBaeT Ha ero
CaMOCTOATENBHOCTE M (haKyNbTaTUBHBIA XapakTep 0T Oc-
HOBHOrO fena.

Bropow npuisHak, Noruyecky criegylolmii u3 nepsoro,
060co6neHHbIV CNop BO3HWKaET TOSIbKO B pamMKax fgena o
6aHkpoTcTBe. be3a pgena o GaHkpoTcTBe (BO36YXAEHHOMO
W NpekpaLleHHoro) He MoxeT BbITb 060C06IeHHOMO Cro—
pa, NoCcKomnbKy Arns 3TOro HeT HpUaMYecknx hakToB—ycrno—
BWI, NPELyCMOTPEHHbIX 3aKOHOM. Takum 06pasom, Hanmuve
NMpoV3BOACTBA Mo Aery 0 6aHkpoTCTBE (OCHOBHOE NPaBoOT—
HOLLIeHWE) ABNAETCS HEO6X0QMMbIM YCIIOBUEM [J1A BO3HUK—
HOBEHUs1 060COGSEHHbIX CMOPOB (A0NOHUTENbHBIE NMPAaBO—
oTHoLueHus). V13 aToro cnepyeT, 4To cyllecTBoBaHne 060—
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COBNEHHBbIX Cropos, Aaxe ecnu 6\/,D,eT yCTaHOBJIEHa BO3—
MO>XHOCTb PaACCMOTPEHNA HEKOTOPbIX U3 HUX TPETENCKUM
Ccyaom, HEBO3MOXHO 6es CyﬂeﬁHOFO npoun3BoacTea rno geny
0 HecocToaTenbHOCTU. CTOUT OTMETUTb, YTO Yy CTOPOHbI HET
nmHoro cnocoba no 3awmTte HApPYLIEHHOro npaBa, HEXeNn
MHNUMnMpoBaHne o6ocobneHHoro criopa. B cuny cneunanb—
HOM NMOABEOOMCTBEHHOCTW W MOACYAHOCTW 3aliuTa Hapy-—
LLIEHHOr 0 NpaBa MOXeT 6bITb peanmn3oBaHa TOJ1IbKO B paMKax
nena o GBHKpOTCTBE.

Tpetuvi npu3Hak 060COBNEHHOrD cropa — 3To Hanu4ve
OTOENbHOr0 CrOPHOro NPaBOOTHOLLEHNWS, CBA3aHHOIO C Lie—
NSIMW NPOM3BOACTBA 0 HecocToATensHocTy. Crnop npepno—
naraeT Hanuyve NMpoTVMBOMONOXHbIX NO3ULMA YHaCTHUKOB
Lena o 6aHKpOTCTBE, OCHOBAHHBIX HA TOTKOBaHWN (DaKTOB 1
L,0Ka3aTenbCTB, UCX0QsA U3 UX MaTepuanbHO—-NpaBoBbIX UH—
TEPECOB.

YeTBepTbil Npu3HaK — Hanu4uve Ccneumdieckoro
cybbekTHoro coctaBa 060co6reHHOro cnopa, He coBnapa-—
tOLLIEr0 MOMHOCTBIO C Y4aCTHUKAMU OCHOBHOMO NPaBOOTHO—
WweHust gena o 6aHkpoTcTBe. XOTH 0COBEHHBIN CYBbEKTHbIN
cocTaB cam no cebe He MOXET CHUTaTbCH CaMoLoCTaToq—
HbIM OCHOBaHWEM [Ans Crheuuanu3auny NpoLeccyanbHom
dhopmbi [3], oH MmeeT npoLeccyanbHoe 3Ha4YeHNe, MOCKob—
Ky MOXET NMPUBECTM K HEOGXOAMMOCTY COBEPLLEHWS [OMon—
HUTENbHbIX NPOLECCYarbHbIX AENCTBUN, TAKMX Kak N3BEeLLe—
HVe o cyaebHOM MpoLecce, YyCTaHOBIIEHWE aKTOB aKTVBHOWM
1 NMacCvBHOW NErTUMaLMN U T.4,

B 06ocobneHHbIx cnopax cybbekTHbI COCTaB, Kak npa-—
BWNO, LUMPE, YeM B OCHOBHOM MNPaBOOTHOLLEHUM fOena o
H6aHKpOTCTBE, 4TO MOXET BbICTYNaTb AONONHUTENBHBIM MPU—
3HaKoOM 060C06EHHBIX CMOPOB.

Vicxops n3 pasbsicHeHun Boicwero ApbutpaxHoro Cyaa
Poccunckon @epepauum, paccmoTpeHue gena o 6aHKpoT—
cTBe (B cynax BCEX MHCTaHLUMIM) BKMOYAET B TOM YACHE pas-—
peLLeHne OTAENbHbIX OTHOCUTENBLHO 060C06NEeHHbIX CNOPOB
(nanee — 060cobneHHbIN Crop), B K&XA0M U3 KOTOPbIX HEMO—
CPELCTBEHHO y4acTBYHOT TONMbKO OTAENbHbIE YYacTBYyHOLLME
B mene o 6aHKpoTCTBE UM B apbuUTpaxkHOM MpOLECcCe No
peny o 6aHkpoTcTBe nvua (ganee — HEMNOCPEACTBEHHbIE
y4yacTHUKM o6ocobrneHHoro cropa), 3auHTEPECOBaHHbIE B
paspeLleHnn JaHHOro KOHKPETHOrO Cropa B Cuiy Matepu—
anbHO-NpaBoBOM CBA3U C HVM. [IpUMEHNUTENBHO K AeicTBY—
tOLLLEEMY MPaBOBOMY PEryNMpoBaHnio B cdiepe npaBocy6b—
EKTHOCTW B ieflax 0 HECOCTOSITENbHOCTUN KPYr TaKMX ML, CO—
nepxuTca B ctatbsx 34, 35 PepepansHoro 3akoHa "0 He—
cocToaTensHocTu (6aHkpoTcTee)".

ATt npraHak o6ocobneHHOro cnopa — Hanu4ue cne—
LmarnbHbIX NpoLleccyarnbHbIX NPaBuil ero PacCMOTPEHUS Cy—
[OM, KOTOpble KacaktTcsi 0COBEeHHOCTEN W3BELLEHUS ML,
ydacTByloLmx B o6ocobneHHoM cnope, ocobeHHoCTen cy—
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nebHoro pasﬁmpaTeanTBa, CTaHaapToB M NpaBui O0Ka3bl—
BaHUA U pacrnpeneneHna 06A3aHHOCTEN MO O0Ka3blBaHMUIO,
BbIHOCUMbIX Cyﬂe6HbIX aKToB, 06>xanoBaHMa U T. 4. I'Ipe,umeT
AokasbiBaHUs B 060cobneHHOM Crope He coBrnagaeT C
NnpegMeToM JOoKa3blBaHWsA Mo OCHOBHOMY feny, B M3BECTHOM
Mepe — 3TO0 COOTHOLLeHMe OCHOBHOIo 1 NilokanbHOro npen-—
MeTa AoKa3blBaHUA.

Takmm 06pa3om, MOXHO chopMynMpoBaTh CheayoLlee
noHsTne 060cobneHHoro cropa — 370 paccMoTpeHne apbu—
TpaXHbIM CyOOM B pamkax MPOM3BOACTBA MO Aeny o 6aH—
KPOTCTBE OTAENbHOro Cropa, pa3peLleHre KOTOporo CBsA—
3aH0 C Heo6x0AMMOCTbH0 YCTaHOBMEHMSA NOKanbHOro npep—
MeTa [0Ka3blBaHWs HA OCHOBe 0CO0ObIX MpoLeccyanbHbIX
npasun [7].
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