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MPOBJIEMA ONPEQENEHUSA NOHATUSA
AJBOKATCKOW OEATENbHOCTU KAK ®OPMDbI
KBANN®ULWMPOBAHHON HOPUAWYECKON NOMOLLM
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THE PROBLEM OF DEFINING
THE CONCEPT OF ADVOCACY AS A FORM
OF QUALIFIED LEGAL ASSISTANCE

A. Vorob’ev

Summary. The article uses legal analysis to define the concept of advocacy
as intermediary qualified legal assistance, the main purpose of which is to
achieve judicial protection of the attorney’s clients. The insufficient level
of research on the right to qualified legal assistance has led to the fact that
there are disputes in the scientific and educational literature about the
definition of this constitutional right due to the vagueness of the criteria
for the proposed definitions. In practice, legal assistance may be provided
by non-lawyers in proceedings before magistrates and district courts
in civil cases. The article offers criteria for distinguishing legal aid from
qualified legal aid, and by legally fixing the concept of qualified legal aid,
the solution to the problem of the lack of this concept is justified.
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OcHoBHOM 3akoHe Poccuninckon QOepepaumm — Kow-
ctutyumn PO [1] B u. 1 cT. 46 ycTaHOBNEeHa rapaH-
™MA cype6HOM 3aluThl NpaB U cBoboj uYesioBeka
W rpaxpaHuHa. B u. 1 c1. 48 KoHctutyumn PO 3akpenneHa
rapaHTMa Mony4yeHusa KaxAbiM NUUOM KBanuduumpoBaH-
HOW IOPUANYECKON NOMOLLM, B TOM Yncie U B becniaTHOM
nopagke. B u. 1 ¢t. 1 ®3 «O6 agBoOKaTCKOW AEATENBHOCTU
1 apBoKaType B Poccuiickon Qenepaunmn» [2] gaHO NoHATNE
a[]BOKATCKOM OeATeNbHOCTU. AIBOKATCKOWN AeATeNIbHOCTbIO
ABNSAETCA KBAaNMUPUUUPOBAHHAS lopuanyeckas MomoLlb,
OKa3sblBaemasi Ha NpodecCcUoHasnibHON OCHOBE LMK, No-
NyYMBLIMMK CTaTyC afjBOKaTa B MOpPAAKe, YyCTaHOBIEHHOM
3akoHOM 06 afBoKaType, GU3NYECKUM 1 PULNYECKUM Nn-
LiaM B LiefisiX 3alUMTbl MX NpaB, CBOOOA 1 MHTEPECOB, a TakXe
obecneuyeHna gocTyna K npasocyauto. 113 ykasaHHom gedu-
HULUUN MOXXHO BbIAENUTb cefylowme Npru3Haky agBoKat-
CKOW feATeNlbHOCTH:
1) 370 KBanuduuUMpoBaHHas lopUaNYecKasa NOMOLLb;
2) 3To NpodeccnoHanbHas NoMoLLb;
3) BaHHYI0 NOMOLLb MOTY OKa3blBaTb /1L, MOyYMBLLME
B YCTaHOBJ/IEHHOM 3aKOHe NMopsAfKe CTaTyC afBoKaTa;
4) 3awmTa npae, cBoOOA 1 MHTEPECOB, a TakXKe obecne-
yeHnA JOCTyNa K NpaBocyauio goseputeneii (busnye-
CKUX NTNL, 1 IOPUANYECKUX TNLY).
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AnrHomayus. B cTaTbe nocpeCTBOM NPaBOBOT0 aHaN3a ONpeaensaeTca NoHATIE
a/\BOKATCKOI AEATENbHOCTI KaK NOCPeAHNYecKoid KBannuuUMpoBaHHOI topu-
ANYeCKOI NOMOLLM, OCHOBHOI LieIblo KOTOPOIi ABNAETCA AOCTUXeEHMe CyAebHON
3aWuThl loBepuTeneii afBokaTa. HeoCTaTouHbIi ypoBeHb UCCNe0BaHMA Npa-
Ba Ha KBaNUQULMPOBAHHYI0 OPUANYECKYI0 NOMOLLb MPUBEN K TOMY, UTO B Hayy-
Holi 1 yuebHOI NuTepaType MMEKTCA CMOPbI N0 NOBOAY ONpeAeneHua JaHHOMO
KOHCTUTYLIMOHHOTO NPaBa B (BA3M C Pa3MbITOCTbIO KpUTEPUEB Npeaaraembix
LeduHuupit. Ha npakTike puanYeckyto noMoLLb MOryT 0Ka3blBaTb HEIOPUCTbI
Mpy NPOM3BOACTBE Y MUPOBbIX CYAel 1 B PAiAOHHBIX CyAaX N0 rpaxAaHCKUM Je-
nam. B ctaTbe npepnaraiotca KpUTepuI pasrpaHnyeHUs pUaNYECKOR NOMOLLH
0T KBANNQULNPOBAHHON HPUANYECKOI NOMOLLY, @ TaKxKe NYTEM fleraNbHoro
3aKpenneHna NOHATUA KBANNMQULMPOBAHHOI OPUANYECKOIl noMoLLmM 060CHo-
BbIBAETCA peLLieHne Npobnembl OTCYTCTBUA JAHHOTO MOHATUA.

Kniouesble crloga: afiBoKaTCKas NeATENbHOCTb, a/IBOKAT, KBANQULMPOBaHHaSA
lOpUANYECKas, NOMOLLb.

CTonT OTMETWTb, YTO NeranbHOro onpepeneHus «KBa-
nnduumMpoBaHHaa opuamyeckas NoMollb» B HacTosAliee
BpemsA He cylwecTByeT. B HayuHon nutepaType TakKe OTCyT-
CTBYET eAnHOe NOHMMaHVe JaHHOro TepmuHa. Mo Hawemy
MHeHM10, NToA06HbBIN NPpaBoBOW NPoben HyxaaeTcA B pa3pe-
LEeHWW, NOCKOJIbKY OTCYTCTBYET eAVIHOE MOHUMaHMe Kakas
AeATeNbHOCTb ABMIAETCA KBAIMLMPOBAHHON OPUANYECKON
MOMOLLbIO.

MpeacTaBnseTcs, UTo AnA 6onee TOUHOro onpenesneHns
YKa3HON AedpuHMLMN HeobxoanmMo pa3buTb JaHHOE KOH-
CTUTYLIMOHHOE NPaBO Ha fiBa pa3HblX TEPMUHA: «KBanudm-
LMPOBaHHbIN» 1 «lOpPUANYECKAn NOMOLLb». PacCMOTPUM KX
no oTAeNbHOCTU.

Hanbonee pacnpocTpaHeHHbIM B Hayke ABIAETCA
onpefeneHne OPUANYECKON MOMOLWN KaK aKTUBHOM
npodeccMoHanbHOM AeATenbHOCTM nvy, obnagarowmx
cneunanbHbIMM MO3HaHUsAMK B 06nacTu npaea, Hanpas-
NEeHHON Ha 3aWWTy NOTEeHUMANbHO HapyllaeMbiX UK pe-
anbHO HapyLUEeHHbIX NPaB, CBO6OS 1 OXPaHAEMbIX 3aKOHOM
NHTepecoB U3NYECKUX U lopuguyecknx nuy [6, c. 15].
B. C. KawKkoBcKnin paccmaTpuBaeT lopnanyeckyto nomollb
Kak «NoMOLb, OKa3blBaeMylo B pe3yfbraTe ocyliecTBne-
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HUA NpodeccCUoHanbHON AEeATENIbHOCTU PUCTA, OCHOB-
HOW LeNblo KOTOPOI ABNAETCS HeobXoanumoe CcolencTBmne
B NpeaynpexaeHnn HapyLlleHns npas, CB060[ N 3aKOHHbIX
NHTEpPeCcoB CyObeKTOB NpaBa, yCTPAaHEHUN U YMeHbLLe-
HUU He6NaronPUATHbLIX NOCNEeACTBUIA TaKOro HapylleHus
N BOCCTAaHOBNEHWW HaANeXxallero MonoXeHusa cybbek-
Ta npasa» [4, c. 36]. C Toukn 3peHna A.B.3akomonguHa,
KBannuouLMpoBaHHaA puanyeckas nomollb — «3To ge-
ATENIbHOCTb OMpefeNieHHbIX HOPMaMU MeXAYHapOo[HOro
N BHYTPUrOCy#apCTBEHHOrO NpaBa cybbekToB — npodec-
CMOHAsbHbIX KPUCTOB, 3aK/YaLWAACA B YCTaHOBNIEHWN
CMbIC/Ta HOPMATMBHO-MPaBOBbIX YCTaHOBMIEHWI U COBep-
WEHUN puandecknx n GpakTnyeckmnx gencTBuin, Hanpas-
NEHHbIX Ha 3aluUTy WM BOCCTaHOBJIEHME MpaB, cBobof
N 3aKOHHbIX MHTepecoB Kaxpgoro» [3, c. 5]. WepemeTo-
Ba . C., n3 npogenaHHOro aHanm3a B cBoei paboTe, fgenaet
BbIBOA, YTO KBaNMPpuUUMpoBaHHasA opuanyeckas nomMoLlb
— «3TO HeBnacTHOe ajpecHoe cofelncTene npodeccno-
HaJIbHbIX CYObEKTOB — IOPMWCTOB MHbIM NMLAM, KOTopoe
HOCUT MyOSMYHO-NPABOBOW XapaKTep, Lesiblo KOTOPOro
ABnAeTca obecneyeHne npas, cBOOOA N 3aKOHHbIX MHTe-
pecoB N1, a TakXKe MX 3alMTa B yCTaHOBIEHHOM 3aKOHOM
nopsgke» [7].

M3 npuBeaeHHbIX onpeaeneHnii MOXHO BblAeNnTb cie-
AyioLye NPU3HaKM PUANYECKON NOMOLLMU:

[JaHHan aeaTenbHOCTb OCYLIECTBAAETCA CrneumanbHbIMU
cy6bekTamy Npaea, NoNyUVBLWIMMA BbiCLUee opugnueckoe
06pa3oBaHue, TO eCTb lPUCTaMK;

[aHHaA peATeNbHOCTb HOCUT LIENEeBOW XapaKkTep, Ha-
npaesieHHas Ha obecrneueHune, 3alWMTy 1 BOCCTAHOBEHME
npas, cBO6OS 1 3aKOHHbIX HTEPECOB NKL;

IOpugmnueckas MoOmolLb HanpasfeHa Ha KOHKPETHOro
aApecarta, HyXaaloLerocs B lopuanyeckoin noMoLly;

IOpugmnueckas nomolib — 3TO MPaBO HyXAaloLleroca
nnua, a He ero 06A3aHHOCTb, MNO3TOMY 3Ta AEATENbHOCTb
He HOCUT Ny6NMYHO-NPaBOBOV XapaKTep;

IOpraryeckas NomoLLb — 3TO CUCTEMA Mep U CPeacTs,
TaKMX KaK KOHCY/IbTMPOBaHMe, NPeacTaBuUTeNbCTBO B CyAaX,
roCyAapCTBEHHbIX M UHbIX OpraHn3auusax, NpaBoBoin ayanT
N opyroe;

IOpuanyeckas NOMoLLb — 3TO MEXaHM3M, YCTAHOB/EH-
HbIX 1 FAPAHTUPOBaHHBIX FOCYAAPCTBOM C Liefibio b deKTuB-
HOW peanu3auunu, 3alnTbl U BOCCTAHOB/IEHUS MPaB, CBOOOS
N 3aKOHHbIX MHTEPECOB rpa)JaHamy yepes npaBocyaue,
npaBoOOXpPaHUTESIbHbIE OpraHbl 1 Mp.

MoHATUe «KBaNnUPMUMPOBAHHbIV» O3HAYaET: UMEIOLLMIA
BbICOKYIO KBanudukauuio, onbITHbIA, Tpebytowmun cnewyu-
anbHbIX 3HaHUM» [5, ¢. 229]. Nop KBanuduKaumen B WNPO-
KOM CMbIC/ie 3TOro C/loBa NOHUMAETCA: CTeNEHb rOAHOCTU
K Kakomy-nnbo Buay Tpyda, YPOBEHb MOATOTOBNEHHOCTH,
npodeccus, cneyunanbHocTb [5, ¢. 229]. Mo3ToMy Ha Hall
B354, HeO6XOAUMO pPa3aensATb MOHATUA «KBaNUPUUUPO-
BaHHaA lPUANYECKasa NOMOLLb» 1 <lopuanYeckas NoMoLLb,
TaK Kak nepBoe NMOHATME 3TO 6a30BOe KOHCTUTYLIMOHHOE
npaBo, rapaHTUpyemoe rocyfapCTBOM Kaxaomy o6pus-
LIeMCA PUCTY, HOTapuycy, afiBOKaTy, rocyfapCTBEHHOMY,
MYHULMMNAnbHOMY WS MIHOMY OpraHy 3a nony4yeHnem lopu-
ANYECKOM KOHCYnbTauuy, 3a 3alMTON HapyLIEeHHbIX Npas,
32 OPUANYECKUM 3aKpernyieHnemMm CyObeKTUBHbIX MpaB
W NpeaynpexgeHrnemM nx BO3MOXHOIO HapylleHust B 6yay-
wem, obnagarlme cneunanbHon KBanudrkaumen no pas-
peLLIeHIO faHHbIX BOMPOCOB, MOATBEPXKAAEMble Hanmurem
06pa3oBaHNA U YUYeHbIMK CTeNeHsAMU, CTaTyCoM, 3BaHVEM
1 np., a PUANYECKYI0 MOMOLLb MOXET OKa3blBaTb NnLL0, 06-
napatoliee TONIbKO COOTBETCTBYOLWMM 06pa3oBaHMeM, 6e3
kBanudukaumii. bonee Toro, pPUANYECKYIO NOMOLLb Y MU-
POBbIX CyfeN, a TakxKe B PalloHHbIX CyAax MO rpaXKAaHCKMM
[enam MOXeT OKa3blBaTb NIMLO, He obnafatoLlee Hy lopuan-
yeckum obpazoBaHMEM.

Takum 06pa3oM, pe3toMUPYs BbILLEN3NIOXKEHHOE OTMe-
TUM, YTO B HacToALlee BpeMA OTCYTCTBYeT MOHATUE KBanu-
dMLMpPOBaHHON OPUANYECKON MOMOLLM, YTO SIBNIAETCA Ce-
pbé3HbiM Npobenom. B pesynbTate Hallero nccnefoBaHus,
Mbl MPULLAN K BbIBOAY, YTO KBannduumpoBaHHas opugnye-
CKas NMomMolLb — 3TO NMOMOLLb IOPUCTOB, 06nagatoLwmx onpe-
LeneHHon KBanmoukaLumen B chepe obecneyeHns, 3aWnTbl
M BOCCTAHOBJIEHUS MpaB, CBOOOA M 3aKOHHbBIX UHTEPECOB
rpaxzaH, NoATBEPXKAEHHON HalMunem 06pa3oBaHUs B fiaH-
HoW cdepe, CTaTyCOM, yUYEHOI CTEMNEHbIO, 3BaHNeM U np. 3Ta
nomolb ABNAETCA 6a30BbIM KOHCTUTYLMOHHBIM NPaBOM,
KOTOpOe MPUHAONEXUT KaXKAoOMY YeNoBeKY OT POXAeHMA.
MpencraBnaeTca, YTo HEOOXOAMMO 3aKOHOAATENBHO orpe-
[ennTb NOHATUE yKa3aHHOro TeEPMIMHa C Liefiblo YCTpaHeHusA
CyLLEeCTBYIOLMX NPOTUBOPEUUNNA.
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