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3BOJIHOLINA OLIEHOYHbIX MOHATWIA B rPAXXAHCKOM NPABE

- N

EVOLUTION OF VALUES IN CIVIL LAW

N. Khramtsova
T. Mayboroda

Summary. This article discusses the history of the emergence,
consolidation and development of value concepts in civil law. The
author carries out a retrospective analysis of civil law norms that
contain evaluative concepts that occupy a special place in the
mechanism of legal regulation. Tracing the evolution of valuation
concepts in civil law, the author concludes about the continuity and
at the same time expanding the scope of use of valuation concepts
in civil law.
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lpaxkpaHckom kopekce Poccninckon QOepepaumn Bce

6onee pacwupsetca chepa NPMMEHEHUs HOPM, CO-

JepXalmx oueHouHble NoHATUA. O6bACHAeTCA 3TO
TeM, UTO BO3pacTaeT posib FPaXkAaHCKOro Npa.a, Kak rna.-
HOro perynatopa o6A3aTeNbCTBEHHbIX W UMYLLECTBEHHbIX
OTHOLLEHWIA, BblpaX<aloLero oOCHOBOMoNarawwme naeun pa-
BEHCTBa CYOBEKTOB, ANCMO3UTUBHOCTA, B3aUMHOI OTBET-
CTBEHHOCTU, CBOOObI OrOBOPOB.

Mo mHeHuto M.W. bparnHckoro u B.B. ButpaHckoro, «B
noaTeBep)KaeHUe Toro, uTo lpaxxpaHcknin kopgekc Poccmi-
ckon Mepepaumm nowen no MNyTM pacliMPeHUs Kayuyyko-
BbIX (OLLeHOYHbIX) HOPM... MOXKHO COCNaTbCA... Ha TO, YTO
B MePBOV 1 BTOPOW YacTAX, B LIESIOM X YMCO NpeBblllaeT
cembgecat [1, c. 139]. lpakpaHcKoe NpaBO HEBO3MOXKHO
npeacTaBuTb 6€3 HOPM, COAEPKALLMX OLLEHOYHbIE MOHATUS.

OJZIHaKO NHTEpPECHbIM 6b1J10 6bl 06PATUTBLCA K 6oree paH-
HUM 3Tanam Pa3BUTUSA MPaBa U apryMeHTMPOBaTb JaHHOE
MOJSIOXEHMNE NPV MOMOLLM KPATKOro UCTOPUUECKOTO IKCKYP-
Ca 3BOJIOLMM OLIEHOYHbIX MOHATUI.

OueHoYHble MOHATUA, HE UMEILME TOYHOrO onpeae-
NeHnA, N co3aatoLme HEKOTOPYIO HeomnpeaeneHHOCTb, Nos-
BUINCb YK€ Ha paHHeM 3Tane pa3BuTuA npasa. 3akoHbi Xl
Tabnuu, KoTopble ABNATCS NePBbIM MMCaHbIM APEBHEPUM-
CKUM MaMATHMKOM MPaBa, 3aKPersifaan Takne OLEeHOYHble
MOHATUSA, KaK: UCKJIUMTENIbHOE YPOACTBO», «IErKOMbIC-
nue», «besymmer, «IULENPUATHOE», «BNaronpuUATHbINY,
«3nas», «becyectHbln» [2].

V|HCTI/ITyU,I/II/I laa v Qurectbl OCTUHMAHA TakXe Ncnosb-
3YlOT HeKOTOpble OLeHOYHble MOHATUA. |/|HCTI/ITyLI,VIVI las
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AHHomayus. B JaHHOiA CTaTbe PaccMaTpvBAeTCA UCTOPUsS NOABNEHUA, 3aKpe-
NNEHNA 1 Pa3BUTUS OLEHOUHDIX NOHATMI B rPpaXkAHCKOM NpaBe. ABTOpOM npo-
BOAUTCA PETPOCTIEKTUBHBIIA aHaN3 HOPM TParkAAHCKOrO NpaBa, COAepXalLmx
OLIEHOYHbIE MOHATYS, KOTOPbIE 3aHUMAIOT 0C000€ MECTO B MEXaHU3Me NPaBoBo-
ro perynupoBaHus. lTpocnexuBas IBONIOLMI0 OLEHOUHBIX MOHATUIA B rpax AaH-
CKOM NpaBe, aBTOP AENAET BLIBOA O MPEEMCTBEHHOCTY U B TOXE BPeMA paciuy-
peHuI cdepbl UCONb30BAHMA OLIEHOUHBIX NOHATHIA B FPaX AAHCKOM NpaBe.

Knioyessle ¢108a: OLEHOUHbIE NOHATUA, rpaXKJaHCKOe 3aKOHOAATENbCTBO, Na-
MATHUKK NpaBa, rpaKaaHCKoe nNpaBo.

YNOMUWHAIOT MOHATUA: «KeCToKo» (KH. 1, n. 53), «<0ObIKHOBEH-
Ho» (KH. 1, n. 120), «cBAiLleHHOe 3HauyeHue» (KH. 2, n. 3), «ao-
6pocoBecTHbIn» (KH. 2, n. 51), «3noi ymbicen» (KH. 2, ra. 5,
n. 84), «gobpbin» (KH. 3, n. 157), «<HecnpaBeanmeo» (KH. 4,
n. 116) [3].

Owurectol OcTMHMaHa 3akpennanu cnegyiowme oLeHoY-
Hble MOHATUA: «MOCTblAHOE ocHOBaHue» (KH. 2, T. XIV, n. 27),
«cnpaBegNiMBocTby (KH. 3, T. V, n. 3, § 9), <He06X0AUMOCTb»
(KH.3,T.V,n.3,8 10), «<yectHOCTb» (KH. 16, T. Ill, n. 1, § 4) [4].

MepBbIM >Ke NCTOYHUKOM OTeUeCTBEHHOrO NpaBa, coaep-
Xawmm B cebe oLleHOYHble NMOHATKA, cTana «Pycckaa npas-
Aa». KonnmuecTBo 1x B TeKCTe KpaiiHe orpaHnyeHo. Paktuye-
CKM OHW UCNONb3YI0TCA NMNLLb B OAHON CTaTbe: «A MaTb MyCTb
JacT cBOe <MMYLLEeCTBO> TOMY CbIHY, KOTOPbIN OblN <K Heli>
006p, OT NEPBOTO N My>Ka WIN OT BTOPOTO; €CIIN XKe BCE Cbl-
HOBbA OyAyT K Hel nI0XU, TO OHa MOXET OTAaTb <UMyLLe-
CTBO> flouepwu, KoTopasa ee KopMmuT» (cT. 106) [5].

MpumMeHeHNe OUEHOYHbIX MOHATUA B OTHOLIEHMUM
HacnefoBaHUA MMYyLIeCTBa MOXHO yBuaeTb U B [lcKoB-
CcKon cygHou rpamote. CornacHo cT. 90, BgoBeL Jo/IXKeH
Nno CnpaBefnMBOCTM pa3faTb OfEXAY YMepLUel >KeHbl,
ee 6AU3KMM poAacTBEHHMKaM: «Ecnm y Koro-Hmbyab ym-
peT »KeHa, a [0BAOBEeBLWMA] MYX KEHUTCA BO BTOPON pa3
N MaTb, WAM CeCcTpa, WU VHble POACTBEHHMKN NEPBOWA
XeHbl MPeabABAT K HEMY UCK O ee NyaTbe, TO My AOJKEH
no cogecmu OTAATb €e NnaTbe, HO ero Henb3A NPUBOAUTL
K npucAre B TOM, UTO OH oTAan Bce 6e3 ocTaTka njatbe
eHbl.». To e camoe fomKHa caenatb C oaexaon u Bao-
Ba B OTHOLUEHUMN ONU3KMX POACTBEHHMKOB MY>Ka B Cllyyae
ero cmepTu [6].
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Kak BMnanm, B ,D,peBHeIhLIJI/IX NaMATHMKaX MpaBa 3aKpe-
nnAancA ooCTatovyHoO y3KI/IVI Kpyr oueHOYHbIX NMOHATUN.

CynebHukun 1497 n 1550 ropoB copepkaT OQHO 1 TO e
OLleHOYHOe MNoHATUe «aobpbiM nogamy [7, 8]. CornacHo Cy-
nebHnKam, foOpbIi YeNOBEK — 3TO COCTOATENbHOE ML,
nosib3yloLLeecs NONOXMTENbHON penyTaunen y Bnactemn.

Ha cmeny «CynebHvnKam» MpUXOAUT NepBblii, cucTeMaTi-
3UPOBAHHbIN B POCCUINCKOW NCTOPUN CBOJ, 3aKoHOB — «Co-
6opHoe ynoxeHne 1649 rogar. OH Takxe copepkan B cebe
OrpaHMYeHHbIN KPYr OLUEHOYHbIX NOHATMI. Hanpumep,
B CT. 277 1 CT. 279 — noHsTMe «b6nmcckoy» [9], KoTopoe yKa-
3bIBaeT pa3peLleHHoe pacCcToAHNe NOCTPOMKN fOMa OT No-
CTPOEHHOrO MMyLLeCTBa coceqa.

Mpn paccmMoOTpeHUM OUEHOYHbIX MOHATAA B PETpo-
CNeKTuBe, cnegyeT 06paTUTbCA U K TaKOMY UCTOYHMKY, KaK
«YKa3 0 eguHOHacneguny», NnpuHATbIN Npu MeTpe |, 23 mapTa
1714 roga. B paHHOM yKase peub ngeT o nopagke Hacnego-
BaHWA ABWKMMOIO 1 HeABMXUMOro umyliectsa. B Hem 3a-
KPennATCcA CXOXne no CMbICITY MOHATUA, Takme Kak: «Bpefd-
Hble» 1 «3nble gena» [10].

B nepuopg c koHua XVII— XVIII BekoB, cornacHo pocnucu,
npeacTaBnAOWEN YANCIO YCTaBOB, YUYpexAeHNn, Haka3os,
ManoBaHHbIX rPaMOT, YKa30B W TPaKTaTOB, COCTaBNEHHbIX
¢ 1696 no 1801 roga, 661510 M3gaHo 18 243 [11] HOPMATUBHbIX
akTa. Takoe orpomMHoe KOIn4ecTBO 3aKOHOdaTeIbHbIX akTOB
N OTCYTCTBME CMCTeMaTu3aumn npaBa MpPUBENIO K cepbes-
HbIM MpPo6sieMaM TONKOBAHUSA MOCTOSIHHO WCMOJIb3yeMbIX
HOPM, KaK COAeprKaLLmnX, Tak U He coepKallmx OLeHOUYHbIe
NOHATUA.

Ocoboe BHMMaHWe cToUT obpaTuTb 1 Ha «CBog 3aKo-
HoB Poccuiickon nmnepumn» 1835 roga. [lJaHHbI NCTOUYHNK
npocyLecTBoBan (XoTA C U3SMEHEHUAMUN U AOMONTHEHUAMK)
o OkTabpbcKol pesontouumn 1917 roga. B Hem oLeHOUHbIX
MOHATUI OTPaXKanocb He Manoe Konu4yectso. B cT. 575 nget
peyb O MPUHYAUTENIbHOM OTYYXAEHWM, WU MOJSIb30BaHUN
HeABXUMbIM UMYLLECTBOM, AJ1f FOCYAAPCTBEHHbIX WU
06LL1eCcTBEHHbIX HYX[1, TOJIbKO 3a «CrpaBeg/ivMBoe 1 Npuany-
Hoe BO3HarpaxgeHue» [12]. A, Hanpumep, B cT. 2230 cka3sa-
HO: PabOTHUK UMW YYEHVK JOSKeH ObITb «BepPHbIM, MOC/YLL-
HbIM. .. U JOOPbIMM NOCTyNKaMm» [13] cTapaTbcA COXpaHUTb
B CEMbe, HaHABLLEN ero, Uin, oTAaBLen Ha 0byueHne, Myup
n nokou. Momumo storo, B CBofe 3aKkpenneHbl NOHATUA:
«HeobxofMMble U UYpe3BblUaiHble PACcXofbl», «NMPUIMYHOE
cofiepKaHue», «HeoCTaTOUHble Mepbl», «<0Cobble NMpenmy-
LeCTBa», <BaXHbI yLLep6o», «CnpaBegnnBo» 1 ap.

Mo mHeHuto A.U.Typnanga, nobas Hayka mmeeT cBou
onpefeneHNa M TePMUHbl, 3HaTb 3T TePMUHbI — 06A-
3aHHOCTb KaX/oro I0pucTa, U HeBaXHO B Kakol cdepe OH
OCYyLLeCcTBNAET CBOIO AeATeNnbHOCTb. ypnaHAg v3pan Hau-
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Ba)KHENLWMI JOKYMEHT Toro BpemeHn «lOpugunyecknin nek-
CUKOH, OOBACHAOLWUN TEPMUHBI U UHCTUTYTbI NPaBa, Cyao-
npowvseoacTea n Hotapuata» 1885 roga. B Hem Takxe Hawnm
CBOE OTPaXKkeHe 1 B HEKOTOPOM pofie NoyYmIn pasbAcHe-
HMA oueHOYHble NoHATUA. Hanpumep, «6e3xutpeHHo (6ec-
XUTPOCTHO) — TO eCTb NPAMOAYLIHO, YACTOCepAeYHO, He-
YasAHHo...» [14]. Takxke cnoBapb cofep»an Takme NoHATKA,
KaK: «3/1011 yMbICeN», «3/IOHaMepPEHHO», «becuyecTHO» n ap.

Mepexons B XX BeK Hallel NCTopunm, XoTenocb 6bl 06pa-
TWUTb BHUMaHMe Ha paxaaHckun kogekc PCOCP 1922 ropa.
B ycnoBuax ctaHoBneHuA ToTanutapmsma B Poccnm oueHou-
Hble NMOHATUSA, JalolWue cBOO6OAY B NMoBedeHUN CyOBbeKToB
NPaBOOTHOLIEHWIA, MPOCTO HE MO UCNONb30BaTbCA OO-
CTaTOYHO LWKMPOKO. Tem He MeHee, MPoaHaNn3MpPoBaB AaH-
Hblli 3aKOH, HENb3A CKa3aTb, YTO TaKUX MOHATUI B HEM Maso.
Hy>KHO OTMETUTb, UTO OH CcofepKas AOCTaTOYHO OOLIMPHbIN
KpYr OLEHOYHbIX MOHATUI: «0bbluHOe» (cT. 117, 195, 227,
228, 421), «BobpocoBecTHbIN» (CT. 56, 60, 197), «CyLLeCcTBEH-
HO» (CT. 385), «HeBbIrogHO» (CT. 33, 417), «3I0HaMepPEHHO»
(cT. 149), «copa3mepHo» (cT. 226, 259, 287, 304, 347, 370),
«BoCTYnHO» (cT. 391), «3HaunTenbHO» (CT. 219, 385), «He3a-
MeanuTenbHo» (cT. 385) u pag gpyrux [15].

Hopmbl, copepawme B cebe oOLEHOYHble MOHATUA
B lpaxaaHckom Kopekce PCOCP 1922 ropa, Hawnu csoe
oTpaxkeHue n B MpaxpaHckom kopgekce PCOCP 1964 ropa,
HO MOMMMO HUX NOABUSIUCb N HEKOTOPbIE HOBbIE: «3J10yrMO-
TpebneHue» (cT. 16, 55), «<npoTnBHasA» (cT. 49, 121, 207, 409,
413, 473), «cywectBeHHoe» (cT. 57, 109, 160, 286, 364), «He-
BblrogHoe» (cT. 58, 61), «rpy6oe» (cT. 109, 345,427, 457), «He-
obxoaumoe» (cT. 130, 134, 155, 160, 242), «06bl4HO» (CT. 263,
361, 533, 534), «cnyvanHo» (cT. 138, 225, 253, 357, 363),
«copa3mepHo» (cT. 118, 141, 246, 359, 360), «upe3Bbl4aiHO»
(cT.85,423) [16].

Mo mHeHunio M.W.bBparuHckoro wn B.B.ButpaHckoro,
60/1bLUAsA YaCTb OLEHOYHbIX MOHATUIA [PaXkgaHCKOro KOAekK-
ca Poccuiickon ®epepaummn MoxeT ObiTb CrpynnupoBaHa
BOKPYr OfHOro, GpopMynvpylowero Leny rpynny MoHs-
TnA. ABTOPbl PAaCCUMTbLIBAIOT MeCTa MOHATUN OT 6onbluero
K MeHblueMy, B 3aBUCMMOCTN OT TOrO, Kak 4acTo MOHATMA
BCTpeuYaloTcA B KogeKkce. Tak, K mepBow rpynne OHW OTHO-
CAT MOHATME «Pa3yMHbIN», KO BTOPOI — «0ObIYHbBINY, K Tpe-
Tbell — «HeOBXOAUMBINY, K YeTBEPTOW — «CYLLECTBEHHbINY,
K NATON — OCTaNbHble NOHATUA, KOTOPbIE He TaK YacTo yno-
MUHAIOTCA B TEKCTE 3aKOHa, Hampumep, «yBaKUTeSibHbley,
«ype3BblyaliHble», «HECOPa3MEPHOCTby, «AobpoCcoBeCT-
HOCTb», «QOCTYMHOCTbY, «4OCTaTOYHOCTb» 1 Ap. [17, ¢. 231].

MNMpoaHanusuposaB Bce yacTu [pakgaHCKOro Kopekca
Poccunckon Qepepaunn, NO HaleMy MHEHWUIO, K NepBOW
rpynne AOMKHO OTHOCWTbCA MOHATUE «HEOOXOAMMO», Tak
KaK ynomMmnHaeTca oHo okono 200 pas, Ko BTOPOW — «CyLle-
CTBEHHOY», €ro Mbl BUAMM NpumepHo 151 pas, K TpeTben —
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«pasyMHblI» — 117 pas, K YeTBEpPTON — «OObIYHbINY — 64
pa3a, K NATON — BCe OCTaJibHble OLeHOYHble MOHATUA, ne-
peuncneHHble Bbllle.

KpaTKnin peTpoCcneKTUBHbIA aHann3 MOKa3biBaeT, 4To
C pa3BUTMEM FpaxkJaHCKOro npaea TeHAEHUUA K NpUMeHe-
HMIO TMBKUX HOPM BCe 60sbLLe BO3pacTaeT.

nOﬂBOﬂ,ﬂ NTOI, MOXHO CKa3aTb, YTO UCTOPUA NPUMEHE-
HNA OLEHOYHbIX NMOHATUIN OYEHb BENKA: OHU cywiecTsoBanum
Ha BCeX 3Tanax pa3BUTA U CTaHOBNEHNA NpaBa. B OPEeBHUX

NnamATHMKax MpaBa OLIEHOYHbIe MOHATUA BCTPEYAOTCA pes-
KO — 3TO OOBACHMMO Ka3yMCTUYHOCTbIO MPaBOBbLIX HOPM TOrO
BpemMeHu. C pa3BuTMEM NPUEMOB IOPUANYECKON TEXHWKM Mpa-
BO npuobpeTaeT 6onee abCTpaKTHLIN XapaKTep, yBenmumBa-
€TCSA YNCIIO NCMOSb3YEMbIX OLIEHOUHBIX NOHATUI. TakxKe 3ame-
TVM, YTO OLLEHOYHbIE MOHATNA B OCHOBHOM NPUMEHSIIOTCA NPW
perynnpoBaHum OTHOLLEHWI B 06/1aCTU 06A3aTeNIbCTBEHHOTO
npaBga. lccnefoBaHme NCTOPUUYECKOTO Y COBPEMEHHOTO 3aKO-
HopaTeNbCTBa AaeT HaMm NPaBo YTBEPXKAATb O HanMuMm npe-
€MCTBEHHOCTU 1 B TOXKE BPeMA paclumpeHun chepbl NCnosb-
30BaHVs OLIEHOYHbIX MOHATUI B FPaXaHCKOM MpaBse.
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