lPABO

D01 10.37882/2223-2974.2024.03.14

«KBAJIN®ULUPOBAHHOE>» YKJIOHEHUE
OT NPOX0XXJAEHUA BOEHHOW CNYXEbI

«QUALIFIED» EVASION OF MILITARY
SERVICE

Yu. Korshunov

Summary. Considering the stated topic, the author was one of the first to
draw attention to the gap in the study of forms of evasion from military
service, which traditionally places emphasis on the «problems of the
little man» and misses certain processes occurring in Russian society [7;
8; 9, p. 583585, 608—612]. The form of reluctance he defines to fulfill
military duty is for the most part latent in nature, and therefore is not
fully identified in the public sphere and is not covered by the criminal law
policy of the state. At the same time, it exists and is associated with the
temporary employment of interested persons in bodies and institutions
of public authorities, which provide a deferment from conscription for
military service for the period of work in them [5], while the incentive
for employment is the reluctance to perform military service. This
form requires individuals to have certain social connections, a certain
educational level and qualifications, and therefore it is conditionally
defined as qualified. The author concludes that this method of evading
service does not contribute to the strengthening of Russian statehood,
since the bodies and institutions that provide deferment are composed
of not fully motivated workers, and the potential of the Armed Forces
of the Russian Federation is also weakened, which is unacceptable in
the conditions of special military operation and other external military
threats.
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rofioBHo-nNpaBoBas nonutuka Poccuiickon Oepepa-

UMM HanpaBfeHa Ha Bce cdepbl KM3HU 0OLLecTBa,

B TOM 4uMCie CBsi3aHHble ¢ 0OOPOHON rocynapcTea
N NPOXOXKAEHEM BOEHHOW cny»bbl [3; 4; 5; 6]. BmecTe c Tem
B OTAESIbHbIX CJlyYasiX OHa He B COCTOSHUW OXBaTWUTb BCe
o6L1ecTBEHHbIe MPOLECCh, TaK KaK pPAg U3 HUX HOCWT na-
TEHTHbIN XapakTep. PaccmoTprm nogpobHee oanH 13 Takux
CKPbITbIX TPEHAOB, CTaBLUMX NOMNYNAPHbIM B NoC/eHMe ae-
cATUNeTUA.

Tak, TPaAWLMOHHO MNPWU WCCNEOOBAaHUN YKIOHEHUS
OT MPOXOXAEHUA BOEHHON Cny»Obl [4] aKUeHT fgenaetcs
Ha «nNpobiemMbl MafieHbKOro YefioBeKa», KOTOpbI npea-
CTaBNAET rocyAapCcTBy HEAOCTOBEPHbIE JOKYMEHTbI, CKPbI-
BaeTcs, yoeraer u T.n., Npy 3TOM He onpefenseTcs, YTo Ans
YKNOHEHMS OT CIY»KObl PaXkAaHUHY yKasaHHble NpoTUBO-
npaBHble AENCTBUA COBEpLUATb He HYXKHO, AOCTaTOYHO
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AHHomayug. PaccmaTpuBas 3asBneHHylo Temy aBTop 0AUH 13 NepBbix 06paTin
BHMMaHWe Ha Npoben B nccnefoBaHun Gopm YKAOHEHNA OT NPOXOXEHNA BO-
€HHOIN CNy0bl, NpY KOTOPOIA TPAANLMOHHO AENAeTCA aKLEHT Ha «npobnembl
ManeHbKoro yenoBeka» U ynyckalotca OTAeNbHble NpoLecchl, NPOUCXOAALLMe
B poccuiickom obuectse [7; 8; 9, ¢. 583—585, 608—612]. OnpepenenHas um
dopma HexenaHna UCMONHATL BOMHCKYH 00A3aHHOCTb N0 6OMbLUEN YacTU Ho-
CUT NATEHTHBII XapaKTep, N03TOMY He BnofHe 0603HaueHa B nybanuHoii chepe
11 He 0XBayeHa YrofloBHO-NPaBOBOIA NONUTUKON rocyaapcTBa. Bmecte ¢ Tem oHa
CyLIeCTBYeT 11 (BA3aHA C BPEMEHHbIM TPYAOYCTPOICTBOM 3alHTEPECOBAHHbIX
NUL} B OPraHbl 1 yupex<jeHna OpraHoB rocyAapcTBEHHOI BRacTy, KOTOpble npe-
LOCTaBNAIOT OTCPOYKY OT NPU3bIBA Ha BOEHHYHO CYKOY Ha Nepuog paboTbl B HUX
[5], npu 3TOM nobyAUTENbHBIM MOTUBOM TPYAOYCTPOIACTBA ABNAETCA HEXeNa-
HUe NPOXOANTD BOeHHYI0 CNy0y. [laHHaA dopma TpebyeT oT nL onpeeneHHbIX
couManbHbIX (BA3ei, B TOM UnCIe KOPPYNLMOHHDIX, HeKoToporo 0bpa3oBatenib-
HOro yPOBHA U KBaNndUKaLK, B CBA3M C YeM OHA YCIOBHO ONpefenseTca Kak
Kk8anuguyuposarHas. ABTOpOM ienaeTca BbIBOA 0 TOM, UTO 3TOT CNOCO6 YKOHe-
HUA 0T CNyK0bl He CnocobCTBYET YKPeNneHUo PoCCUACKOi FoCyAapCTBEHHOCTH,
MOCKOAbKY OpraHbl 1 yupex feHins, npefocTaBnAlLLe 0TCPOYKY, UMEIOT B (BO-
em COCTaBe He BMONHe MOTUBMPOBAHHbIX PaboTHUKOB, Npyu 3TOM ocnabnaetca
1 noteHuman BoopyxeHHbix Cun Poccuiickoii Qepepauum, uto Henpuemnemo
B YCNOBUAX NPOBEAEHMA CMeLManbHON BOGHHOI ONepaLuit U UHbIX BHELIHUX
BOEHHbIX yrpo3.

Kntouessie ciioga: BoopyxeHHble Curibl, BoeHHaA Cyx6a, BOEHHOE BPEMS, KOp-
pynuus, yronoBHO-NPaBoBas MOAUTIKA, YKNOHEHNE OT Cyxbbl, CNeLanbHas
BOEHHas Onepavyis, BETEpaHbI.

Nonb30BaTbCA npepsiaraeéMmbiMy YCJ1I0BUAMU roCcydapCTBEH-
HbIX NHCTUTYTOB, YCTAaHOBJIEHHbIE CaMIVM Ke roCcynapCTBOM.

YronoBHas OTBETCTBEHHOCTb 3a YK/IOHEHWE OT BOEeH-
HOW CNy»k0bl NpefycMmoTpeHa YacTbio 1 cT. 328 YK PO, 310
npecTynieHne NPOTUB roCyapCTBEHHON BNacTy, NopAaaKa
yrpaBJieHA, CyTb KOTOPOTO 3aKJTI0YAETCA B HEMOAUMHEHUN
TpeboBaHUAM BIacTV (HeMCnonHeHny 06A3aHHOCTEN rpax-
[aHWHA), HapyLeHUN KOHCTUTYLIMOHHbIX 06s3aHHOCTeN
[1]. O6beKT gaHHOro NPecTynieHnss — 3aKOHOAATENIbHO
YCTaHOBJIEHHbIN MOPAAOK KOMMNNEKTOBaHUA Boopy»KeHHbIX
Cun PO. O6beKTMBHaA CTOPOHa 3aKJIlYaeTCA B YKIIOHEHNM
OT NPU3bIBa Ha BOEHHYIO CNTYXKOY MPW OTCYTCTBMUN 3aKOHHbIX
OCHOBaHU ANA 0CBOOOXKAEHNA OT Hee.

3aKoHO[aTeNbCTBOM onpenenAaeTcad, YTo Npu3biBy Ha BO-
€HHYIO CJ'Iy)K6y noane)at rpakgaHe My»ckoro noJia B BO3-
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pacTe OT BOCeMHaALUaTh A0 TPUALATA JIET, COCTOALLME Ha BO-
WNHCKOM yYeTe WS He COCTOALME, HO 00A3aHHble COCTOATb
Ha BOVMHCKOM yueTe 1 He npebbiBatoLye B 3anace [5].

YKNoHeHve npeanonaraeTt HeABKY rpaxaaHunHa 6e3 yBa-
XKUTENbHbIX MPUYMH MO MOBECTKE BOEHHOro Kommuccapua-
Ta Ha MeponpUATKA, CBA3aHHbIE C MPU3bIBOM Ha BOEHHYIO
cnyx0y, B YaCTHOCTVM Ha MeAULUHCKOEe OCBUAETENbCTBO-
BaHMe, 3acefaHne NpPr3bIBHON KOMUCCUW W ANA OTNPaBKM
K MECTYy MPOXOXAEHWSA BOEHHOW CNy»KObl. TN AencTBus
CYMTAIOTCA NPOTUBOMNPABHbIMK €C/IN JINLO HE MENI0 OCHO-
BaHWUI AnA 0CBOOOXKAEHNA OT CNy»KObl, yCTaHOBNEHHbIX de-
JepanbHbIM 3aKOHOAATENbCTBOM [5].

MpecTynneHne cuMTaeTca OKOHYEHHbIM C MOMEHTa He-
ABKM MPV3bIBHUKA B YKa3aHHbIV CPOK K MecTy cbopa. Cybb-
EKTUBHasA CTOPOHa XapaKTepusyeTcsa MpPAMbIM YMbICSIOM.
Cy6beKT npectyniieHna crneumanbHbll — ANLO MY>KCKOTro
nona B BO3pacTe OT BOCEMHaALaT! A0 TpuauaTtn NeT, noa-
nexatlee nNpr3biBY Ha BOEHHYIO CyK6y.

Yactbio 2 cT. 328 YK PO npepycmoTpeHa OTBETCTBEH-
HOCTb 3@ YK/OHeHWe OT MPOXOXAEHWA anbTepHaTVBHOM
rpaxkaaHCcKom cny6bl. O6GbeKT NPeCcTynieHna — 3aKoHO-
[aTeNibHO YCTAHOBMIEHHDBIN NOPAAOK NPOXOXKAEHUA anbTep-
HATUBHOWN rPa)kJaHCKOWM Cny»KObl, KOTopas NpefcTaBnser
coboll 0cobbIl BUA TPYLOBOWN AeATENbHOCTM B MHTEpecax
obulecTBa 1 rocyfapcTBa, OCYLUEeCTBAAEMON rparkaaHamm
BMECTO BOEHHOW CNy»0bl Mo npur3biBy. [pa>kgaHUH nMeeT
NpaBo Ha 3aMeHy BOEHHOW Cy»KObl MO NPU3bIBY afibTepHa-
TUBHOW TPaXKAaHCKOW Cny>K6o B cryyasx, ecniv HeceHue
BOEHHOWN CJIyX0bl MPOTMBOPEUUT ero ybexkaeHusm unu
BEPOVCNOBEAAHUNIO; OH OTHOCUTCA K KOPEHHOMY Manoumc-
NEHHOMY Hapoay, BEAET TPAAVLMOHHbBI 06pa3 XM3HW, OCy-
LeCTBNAET TPaAULMOHHOE XO3ANCTBOBAHME 1 3aHUMAETCsA
TPAANLNOHHbIMK Npombicnamu [1; 6].

AnbTepHaTuBHaA rpakaaHckaa cny»kba ocyulecTBns-
€TCA NNLOM WHAMBKAYanbHO NMMOO B COCTaBe rpynn wam
bopMMpOBaHUIA B OpraHn3auunsax, NnoaBeAoMCTBEHHbIX de-
fepasibHbIM OpraHam VCMONHUTENIbHOW BNacT U opraHam
WCMOJSIHWTENIbHON BnacTu cybbekTtoB PO, B opraHm3aLusx
Boopy»eHHbIx Cun PO, gpyrux BocK, BOUHCKMX GopMupo-
BaHWI 1 OPraHOB B KayecTBe rpaxJaHCKoro nepcoHana.

MpoxoxaeHne anbTepHaTUBHOW FPaXKAaHCKOWM Cnyobl
B OpraHu3auuaAx, NoABeAOMCTBEHHbIX OpraHam MeCTHOro
camoynpasJfieHna, onpefenseTca ¢peaepanbHbIM 3akOHO-
fatenbctBoM. O6bEKTUBHAA CTOPOHa MpecTynneHna 3a-
K/0YAeTCA B YKIIOHEHMM OT NPOXOXAEHWA anbTepHaTNBHOM
rpaxkAaHcKow ciy0bl MLamMmn, 0CBOGOXKAEHHbIMM OT BO-
€HHOW CNyObl. YK/IOHeHVe B 3TOM Cflyyae MpoABAeTcA
B HeABKe K MeCTy MPOXOXAEHWA yKa3aHHOW cny»kObl 6e3
YBXKUTENbHbIX MPUYMH WU OCTaBIEHUN MecTa Ciy»KObl.
MpecTynneHne cunTaeTcA OKOHYEHHbIM C MOMEHTa COBep-
LIeHNA feAHnsA.
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Cy6beKkTMBHaA CTOpOHa XapaKTepu3yeTca MPAMbIM
yMmblicsiom. Cy6beKT npecTynneHms cneyuanbHblil — nmuo,
HanpaB/ieHHOe Ha aNibTePHATUBHYIO FPaXaHCKY CIy0y
[9, c. 583-585, 608-612].

OpraHuzauua anbTepHATUBHOW FPaXXgaHCKON Cy»KObl
6e3ycnoBHO HeobxoaMMa Ans peanvsaumy KOHCTUTYLMOH-
HbIX NpaB 1 cBOOOA rpaxfaH, olHaKo B flaHHON CTaTbe yae-
naeTcA bonblue BHUMaHUA BOEHHOW Cly»K6e, Kak Hanbonee
BaXXHOW [NA COBPEMEHHOro 3Tana pPOCCUMACKOW rocypap-
CTBEHHOCTU.

3aKkoHoAaTeIbCTBOM NPeAyCMOTPEHbl pasfinyHble OC-
HOBaHMWA ANA OTCPOYKM OT MPU3bIBa Ha BOEHHYIO CiyOy,
B YaCTHOCTM TaKme Kak MocTyrnieHne Ha cnyx0y B opraHbl
BHYTPEHHVX fiefl, NPOTUBOMOXaPHYIO CNy0y, yuperkaeHuns
M OpraHbl YroNIOBHO-UCMONHUTENbHOW CUCTEMbI, OpraHbl
NPVHYAUTENIBHOMO NCMOIHEHWA, TAMOXEHHbIE OpraHbl 1 Ap.
HenocpeACTBEHHO MO OKOHYaHKK 0bpa3oBaTenbHbIX opra-
HM3auMi BbiCLIEro 06pa3oBaHNA YKa3aHHbIX OPraHoB 1 yu-
peXXaeHnii COOTBETCTBEHHO, MPU HaNNUMMN Y HUX BbICLLErO
06pa3oBaHVA 1 CrieLnanbHbIX 3BaHU — Ha BpeMs CiyObl
B YKa3aHHbIX OpraHax v yupexaeHusx [5].

BmecTe ¢ Tem laHHOE 1 UHble OCHOBaHMA MOTYT UCMOJb-
30BaTbCA HEe BMOJSIHE JOOPOCOBECTHLIMU FpaxjaHamuy Ans
YKJIOHEHUS OT MPOXOXAEHNA BOEHHOW Cy6bl. BpemeHHO
MOCNY>KUB MM NopaboTaB B YKa3aHHbIX OpraHax u yuypex-
JOEHVAX, TPpaKAaHWH NoJlyyaeT BO3MOMXHOCTb YKJIOHUTbCA
OT CNYObl Ha 3aKOHHbIX OCHOBaHMAX. OCOOEHHO 3TO aK-
TyanbHO anA parioHoB KparHero CeBepa 1 npupaBHEHHOMN
K HMM MeCTHOCTW [2], rae vMeeTcA NbroTHbIN NOPAAROK MC-
yncneHus BbICIYrW NET U rae K TpUALaTi rogam Mosiofom
yenioBek, MOMYUYNB MUHUMASIbHYIO MEHCUIO 1 OMNbIT PaboTbl
Ha rocyapCTBEHHON Cny»be, MOXET MOMYyUnNTb BOEHHbIN
6uneT BOEHHOCNYKaLLEero 3anaca U NPOAOIIXKMUTb TPYAO0BYHO
[eATeNbHOCTb MO CBOEMY YCMOTPEHMIO.

[aHHaA dopma YKIIOHEHUs rpaXkgaH OT Cy»KObl HOCUT
NaTeHTHbIV XapaKkTep, TpebyeT OT 3aMHTepeCcoBaHHbIX ML
onpefeneHHbIX coumnanbHbIX CBSI3el, B TOM Ymncsie Koppyn-
LIMOHHBIX, HEKOTOPOro 006pa3oBaTeNbHOTO YPOBHA U KBa-
nuduKaumm, B CBA3MN C YeM OHa YCJIOBHO onpefenaeTca Kak
K8aUUYUPOBAHHAA.

OcylwecTBnAs TPYAOBYIO [OeATENIbHOCTb B YKa3aHHbIX
OopraHax W yuYpexpeHUsX, rpakhaHvH He BMOJHe MOTU-
BMPOBaH Ha paboTy, Beib eMy NULLb HYXHO YKNOHUTbCA
OT BOEHHOW Cy»Obl 1 MO BO3MOXHOCTW MONYYNUTb COOT-
BETCTBYIOLWME COLMaNbHbIe BbIMATbI, YTO OOYCNOBAMBaET
He BMOJSIHE HaAfeXallee WCMOSIHEHNE VUM AOMKHOCTHbIX
obs3aHHOCTEN. BmecTe ¢ TeM pAg nvL MOTYT NMPUBbLIKHYTb
K KOpMopaT1BHOW Cpefie AaHHbIX OPraH13aumin 1 co Bpeme-
HeM 3aHATb B HUX PyKOBOASALME NO3MLMK, Oonpeenss Ha-
NpaBieHUs X JEATENbHOCTY, YTO MOXET TaKXKe HeraTUBHO
CKa3aTbCA Ha OCHOBoOMoONaraLwyx GYHKUMAX rocynapcTsa,
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B TOM uncne Ha obopoHe. B ycnosuax nposeaeHus cneuu-
aNbHOW BOEHHOW onepaunm He NCKIIYaeTCA BO3MOXKHOCTb
TOro, Yto Npobnemamy BOEHHOCNYXaLUX, MOOUNN30BaH-
HbIX FpafaH, YY4aCTHUKOB OOEBbIX AENCTBUIA, BETEPAHOB
W YNeHOoB UX cemel ByayT 3aHUMaTbCA ML, B NyYlLem Cy-
Yyae pPaBHOAYLWHO K HAM OTHocAWmecA. [laHHOoe nonoxeHne
MOXET NPUBECTUN K CHUKEHWIO aBTOpUTETa roCcyfapCTBeH-
HOW BNAacTX B rMa3ax HaceneHus, HapyLeHnIo Npas 1 CBO-
600 rpaxiaH, oxpaHAeMblX 3aKOHOM MHTepecoB obLecTBa
1 rocygapcraa.

Mo pe3synbraTaM pPacCMOTPEHUA TeMbl OnpependeTcs,
YTO YKa3aHHbI B CTaTbe CMOCO6 YKIOHEHWA OT BOEHHOMW
CNy»0bl He CnocobCTBYET YKPEerneHNo POCCUINCKON rocy-
[aPCTBEHHOCTH, MOCKOMNbKY OpraHbl 1 yuYpexaeHus, npepo-
CTaBnAoLMe OTCPOUKY, MMEIOT B CBOEM COCTaBe He BMoJiHe
MOTUBMPOBAHHbIX PaOOTHUKOB, NPV 3TOM OCNabnAeTca 1 no-
TeHuman BoopyxeHHbix Cun PO, uto Henpremnemo B ycno-
BWAX NPOBeAEHA CNEeLMaIbHON BOEHHOI OnepaLy v MHbIX
BHELLHVX BOEHHbIX Yrpo3. BbiBoabl faHHOW cTaTby 060-
CHOBaHbl He TONbKO AJIA NPM3bIBa, HO 1 ANA Mobunnsaumm,
npeasiaraetcs 06CyauTb X B IOPUAUYECKOM COOBLLEeCTBe.
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