MPABO

DOI10.37882/2223-2974.2020.06.06

CPABHUTENbHO-NPABOBOI AHANU3
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Summary. The paper examines the issue of similarities and differences
between the legislative institutions of the marriage contract of the
Russian Federation and the PRC. As a result of applying the historical
method, as well as the method of generalization, the empirical method
of comparison, it was possible to detect not only differences, but also
common features between the marriage contracts of the national legal
systems under consideration.
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pexpae yeM MpUCTynaTb K CPaBHUTENbHO-MPaBOBO-

My aHanm3y 6payHbiX KOHTPAKTOB ABYX CTPaH, Cre-

JYeT PacCMOTPETb UCTOPMIO €70 PA3BUTUS B KaXKAOM
CTpaHe.

MoHATWe «BpayHbIi fOroBOP» NOABUIOCH B POCCUNCKOM
3aKoHoAaTenbCTBE CPaBHUTENIbHO HeJaBHO. BnepBsble BO3-
MOXHOCTb 3aK/loUeHUA Mexgy Cynpyramm goropopa o no-
psAAKe BnageHus umyLiectBom 6bina ynomsHyTa B 1994 rogy
B [paxkaaHckom Kogekce Poccuiickon Pegepaunn (cT. 256
«O6Lwasn cobCTBEHHOCTb CYnpyroB»). A B HoBom CeMelnHOM
Kofekce PO 1996 roga 6payHoMy [OroBopy yaeneHa oT-
JenbHas rnasa.

XoTA NpakTuKa NpMMeHeHNA aHHOTO MHCTUTYTa Cylue-
CTBOBana ele B Lapckon Poccnum, HO 6biia MpekpalyeHa
C nepexofoM Ha COBECTKYI0 CMCTeMy 3aKOHOAaTeNbCTBa.
APKUM NPUMEPOM MOXKET CITYKUTb BpayHbI fOFOBOP MEX-
ay A.C.MNywknHbiM 1 ero xeHoi H.H.ToHuapoBsoWn, Korga
nocne rmbenu A.C.IMywkuHa 6onblias YacTb €ro umyLue-
cTBa Gblna onucaHa 3a gonru, a H.H. foHuapoBa, nonb3yscb
ycnoBrsmMm 6padHoOro JOroBopa, BepHysna ceoe npuaaHoe!.
HeobxoanmocTb B pa3paboTke HOBOIO NPaBOBOrO UHCTUTY-
Ta AVKTOBanacb U3MeHUBLUENCA peanbHOCTbIO »KU3HU-MO-
ABfIeHNE PbIHOYHON SKOHOMWKM U YaCTHOWN COBCTBEHHOCTN.
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AnHomayus. B paboTe uccneayetca BONPOC CX0ACTBA M Pa3nuumA 3aKOHOAQ-
TeNbHbIX MHCTUTYTOB BpauHoro Aorosopa Poccuiickoii Gegepauyn u KHP. B pe-
3ynbTaTe NPUMEHEHNA UCTOPUYECKOTo MeToda, a Takke MeToAa 0606ieHus,
3MMUPUYECKOTO METOA CPABHEHNA YAANOC 0OHAPYKUTb He TONIbKO Pannuus,
HO 1 06LLMe uepTbl MeXzy GpauHbIMU JOTOBOPaMI PacCMaTpUBAEMbIX HALMO-
HaNbHbIX 3aKOHOAATENbHBIX CUCTEM.

Kntoyeseie cnosa: cemeiitoe npaBo, bpauHblii soroBop B Poccuu, 6paunblii fo-
roBop B KHP, umyLiecTBeHHble OTHOLLEHNA, pacTopxeHie 6paka, 6pauHblii Bo3-
pacT.

B Kutae rocygapcTBo TpagUUMOHHO yAaensieT ocoboe
BHUMaHNe d)yHKLl,VIOHVIpOBaHVIPO N yKpenneHunto NHCTUTYTa
CeMbM, paccCMaTPrBas €ro Kak OCHOBY CTabuIbHOCTY 1 NPo-
LBeTaHus.

3akoH KHP o 6pake cTan nepBbiM 3aKOHOAaTebHbIM
aKTOM, NMpUHATbBIM nocne obpa3oBaHua Kutalckoi Ha-
poaHo Pecny6nnku, 3To 6a30BbIi 3aKOH, PEryNPYOLKiA
O6pak 1 ceMelHble OTHOLIEHUs, 3aTparvBaloWuin npasa
U VIHTEpeChl KaXkJoro rpaxkaaHnHa. OH 6bi1 obHapooBaH
1 maa 1950 ropa. 3aKOH YCTaHOBMWIJT PABEHCTBO MY>KUMHbI
1 XeHLWK HbI B bpake, cBoboay (OT BoNM poautenei) B 3a-
KnoueHnn 6paka, 06bABUN BHe 3aKOHa BCE HAaCUNbCTBEH-
HO 3aK/toueHHble 6paKK, ypaBHAN B NpaBax BHe6pauHbIX
eTen N feTei, poxaeHHbIX B Bpake, 3akpenun obA3aH-
HOCTb poauTenen BOCMUTbIBaTb U CofepXaTb CBOWX fe-
Ten.

OpHako B ycnoBusix HabvpaBlwen Temrbl MOAepPHU3a-
UMM KnTamckoro obuiectsa B 1980 rogy TpeTbei ceccuen
BcekmnTanckoro cobpaHns HapoAaHbIX NpeacTaBuTenen 5-ro
co3biBa 10 ceHTAGPa 1980 . 6GblA NPUHAT HOBLIN, BTOPOW
«3aKoH 0 bpake» (oH BCcTynun B cuny ¢ 1 aHBapA 1981 roga),
3aKpenuBLINA OCHOBHbIE MPUHLMMbI MaTPYMOHMaNbHOM
CUCTEMbI U OTHOLLEHMWI MEXAY YNIeHaMn cemMbu: eauHoOGpa-
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yme, PaBeHCTBO MYXUYMHbI N MEHLUMHDI, CBO60,E[HO€ BCTY-
nyieHune B 6pak.

B aHBape 2001 roga Mpe3sunguym MK BCHIT nocne mHo-
royncneHHbIX 6ypHbIX 4e6aTOB NPUHAN peLleHne O BblHe-
CeHvie MoNpaBoOK Ha LNPOKOe BCEHAPOLHOE 0OCYyXaeHue.
JIn TI3H B cBOEM BbICTYNIEHNW B NapnaMeHTe NogyYepKHy
BaXHOCTb obcyxaeHnA nonpasok B 3akoH KHP o 6pa-
Ke, CKa3aB, YTo cTabunbHOCTb Bpaka 1 CEMbU -KNTHOUYEBON
¢dakTop B 0obecneyeHmmn coumanbHON CTabUNbHOCTU 1 CO-
umnanbHoro nporpecca. MNpoeKkT 3akoHa 6b11 ony6MKoBaH
15 aHBaps 2001 ropa B cpeacTBax MaccoBon nHpopmauun
KHP.

28 anpens 2001 roga 28 ceccua MK BCHIM 9 co3biBa ab-
CONMOTHbIM 60NbWNHCTBOM (127 ronocos — 3a, 1 — NpoTuBs,
9 — BO3fepKaBLUMXCA) yTBEPAMUIA HOBYIO pefaKkumio 3aKko-
Ha KHP o 6pake, KOTopas BCTynua B CUY B TOT XKe [€Hb.

Llenblo NpUHATNA 3aKOHa CNYXWSIO YCTaHOBJIEHME OC-
HOBHbIX NMPUHLMNMNOB 6PaYHbIX 1 CEMENHbBIX OTHOLLIEHWIA, UTO
yeTKo NponucaHo B (cT. 1 3akoHe KHP «O 6pake»)?.

Mocne NCTopumn passBUTMK, peyb NONAET O BCEX YCIOBM-
AX 6payYHOro AOroBopa ABYX CTPaH.

Yro e npepcTaBnaeT cobon 6pauHbin gorosop Poccun
n KHP?

Mo pencrteytoLlemMy 3aKoHogaTenbCTBy Poccrn 6pauHbiv
[OrOBOPOM MPU3HAETCA COrnalleHne nuud, BCTYMNaloLwwmx
B G6paK unu cornallieHme Cynpyros, onpegensiollee umyLie-
CTBEHHbIe NpaBa 1 06A3aHHOCTM Cynpyros B 6pake n (1nn)
B c/lyyae ero pactopxeHua(ct. 40 CK P®). bpauHbiii foro-
BOP MOXET ObITb CPOYHOI, @ TaKXKe YCNoBHON caenkon (. 2
CT. 24 CK PO)°.

Mo MHeHuo umBMAKCTa X3 YK, “6pauHblii AOrOBOpP
paccmaTpmMBaETCA Kak rpaxAaHCKo-NpaBoBas cenka B TON
Mepe, B KakOoW perynmpyemble MM OTHOLLIEHNA COCTaBAAOT
npeaMeT rpa)kaaHCKOro npaea, a Korga perynupyemMbie Um
OTHOLUEHWNA HOCAT JINYHbIV, HEUMYLLIECTBEHHbIN XapaKTep,
OH He MOXET CUMTaTbCA FPaXKAaHCKO-NPaBOBOW ceNKon™,
3aknoueHne 6payHOro KOHTpaKTa cerofHa B Kutae cuuta-
eTCA HOpPMarbHbIM AefioM. XOTA 3aKJo4aloT ero noka He-
MHorme.

VMimes noHATue onpepeneHns 6payHoro [Orosopa, ne-
pengem K yCnoBuam.

OcobeHHoCTb 6payHoro gorosopa Poccru 3aknovaeTcs
B €ro:
0Co000OM CyObeKTUBHOM COCTaBE;
dopwme;
copepKaHuio;
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KpaTko packpoem Kaaylo 0CO6eHHOCTb.

Cybbektamm 6GpayHoro poroBopa MoryT ObiTb nuua,
BCTynatoLme B 6pak (T.e. 6pauHbIi JOroBOp 0ObIYHO 3aKIto-
YyaeTca nepep rocyfapCTBEHHON perncrpauuven 3aknoue-
HUA 6paka).

Kak n B Poccuinckom 3akoHopaTenbctBe B KHP cybbek-
Tamun 6payHoro forosopa MoryT 6biTb NMUa, BCTynawowme
B Opak.

Pernctpauma 6paka ocywlecTBiAeTCA opraHamu peru-
CTpaumy 6pakoB, B KOTOpbIN OyayliMe cynpyri o6si3aHbl
0bpaTUTbCA NIMUHO. Ecnmn cobniogeHbl Bce TpeboBaHNA 3aKo-
Ha, TO OpraH perncTprpyet 6pak 1 BblAaeT CBUAETENbCTBO
0 6pake. C MOMeHTa pernctpauuy 6paka Mexay Myx4mHon
W KEHLLMHOW BO3HMKAIOT CYNpYy»KeCKMe OTHOLLEHMA.

NHTepecHo pa3nuumne 6pauHoro Bo3pacta Poccun n KHP.

B KuTae camblii BbICOKMA MOpOr 6GpayHoro Bo3pacTta
B Mupe: 20 neT ANA *KeHWuH 1 22 roga gna Mmy><umH. B otnn-
une ot Poccum rage 3akniounTb 6pak MOXHO ¢ 18 neT.

CuunTaetcs, UTo K 3TOMY BO3pacTy toam MOryT CTaTb Jo-
CTaTOYHO CaMOCTOATENbHbIMY U B SMOLIIOHAIbHOM, U B Ma-
TepranbHOM MNflaHe 1 caenaTb 0CO3HaHHBIN Bbl6op. donx-
Hbl NOOLPATLCA NO3AHNE GPaKU 1 NO3[HEE AETOPOXKAEHNE.
B otnnumne ot Poccun.

B Poccum e nuuo He pocturiuee 6payHOro BO3pac-
Ta, MeeT NPaBO 3aK/UYMTb GpayHbIin goroBop. Ona aTo-
ro HecoBeplUeHHONETHUI 06A3aH B 3aKOHHOM MopsaKe
nonyumTb paspeLlleHne opraHa oneku 1 nonevynTenbCTBa
Ha BCTynneHue B 6pak.

W 3akntounTb 6payHbIii OFOBOP C MMCbMEHHOIO COrnacus:
poauTenen;
noneynTenen;

CopepxaHue 6payHOro AOroBopa — 3TO YCIOBMS, KOTO-
pbiMK ero cyobeKkTbl onpenensioT COOTBETCTBYIOWMNIA Npa-
BOBOW PeXUM VMYLLECTBa Cynpyros.

Tenepb nepegeM K pPacCMOTPEHMIO UMYLLECTBEHHbIX
OTHOLLEHWIA CYNpYroB.

B Poccun perynnpoBaHme nmyLuecTBeHHbIX OTHOLIEHUN
CynpyroB pernameHTupyetcs cT. 42 CK PO.

YcnoBusA KOTopble MOTYT 6bITb BKOUEHbI B 6padHblIii fo-
roBop:
Cynpyrv BrpaBe No CBOEMy YCMOTPEHUIO BKOUYATb
B O6payHbIl JOroBop Ntobble, He NpPOTMBOpeYaLLme
3aKOHY YC/I0BUS;
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B TOM YMCJIE U O PACMOPSXKEHUN MMYLLECTBOM, AB-
NALWUMCA JINYHBIM UMYLLECTBOM KaXKAoro u3 cy-
npyros;

OpHako B Hay4yHOW nuTepaType CTaBUTCA BOMPOC O He-
06X04MMOCTU BKIIOUEHUS B CcOopep»kaHme BpayHoro goro-
BOpA TakKXe HeMMyLLeCTBEHHbIX OTHOLLIEeHWIA. B 3Tom cnyvae
MOXHO CornacuTbca ¢ Toukon 3perunsa J1.b. MakcumoBuua,
YTO copepaHUe NINYHbIX HENMYLLECTBEHHbIX NpaB u oba-
3aHHOCTEN yperynmpoBaHo B 3aKOHe U Mo obLemy npasu-
Ny He MOXKeT 6bITb U3MEHEHO COTJIalleHNeM CTOPOH, a eCu
TaKOBOE BCE e 3aKJUaeTcsA, TO OHO HOCUT HEMPaBOBOW
xapakTtep>.

[encTBnTenbHO AaHHbIA NPABOBOW UHCTUTYT HE MOXeET
orpaHuyMBaTh:

NpaBoCcnocobHOCTb 1 4eecnoCcobHOCTb CYynpyros;
MX NpaBo Ha obpalleHne B CyA 3a 3alUWUTOWN CBOMX
npas;
perynupoBaTb JIMYHbIE HENMYLLECTBEHHbIE OTHOLLE-
HUA Mexay cynpyramu;
npasa 1 0643aHHOCTM CYNpPYroB B OTHOLIEHNM JeTelk;
npaBa HeTPy#OCNOCOOHOro HyKAatoLwerocsa cynpyra
Ha nosyyeHve cogepXaHua v ap.

Mpwn 3Tom NpegMeTom 6PayYHOro AOroBOpa MOXKET AB-
NATbCA KaK YXKe Mmelolleecs, Tak U Oyayllee MMyLLecTBO
Cyrnpyros.

B YaCTHOCTWN, NpenCTaBIAETCA HeAOI‘IyCTVIMOVI, npoTun-
BOpeuvallen AeNCTByOWeMY 3aKOHOAATeNbCTBY MNpPaKTu-
Ka, Korga GpayHblii JOrOBOP COAEPXUT Apyrve YCnoBus,
npoTMBOpeYallLie HOpMaM CEMENHOrO 3aKOHOAATeNbCTBa.
W3 ckaszaHHOro cnepgyet, uto 3akoHopaTtesibctBo PO paspe-
LIaeT BKOYEHNe B 6payuHbIl JOFOBOP YCNOBUIA, KacatoLnx-
CA NCKNIOUYUTENBHO UMYLLIECTBEHHbIX OTHOLLEHWIA CYNpPYros..

Kak n B Poccunckom 3akoHogatenbctee B KHP nHctutyT
6paka He MOXEeT OrpaHMNuMBaTh:

NpPaBOCNOCOHBHOCTb U AeeCNOCOOHOCTb CYNpPYyros;
UX MpaBo Ha obpalleHre B CyA 3a 3alUTON CBOUX
npas;
perynmpoBatb JIMUYHbIE HEUMYLLECTBEHHbIE OTHOLLE-
HVA MeXxay cynpyramu;
npasa 1 06A3aHHOCTM CYNpPYros B OTHOLIEHNM JeTel;
npaBa HeTPyLOCNOCOOHOrO HyaatoLerocsa cynpyra
Ha nosyyeHune cofepkaHns n ap.

CyTb 6payHOro foroBopa onpeaenseTca NpaBom Cynpy-
roB Ha CAaMOCTOATENIbHbIN BbIGOP MPABOBOro peXkuma ux
umyutectsa. Kak u ¢ opyrumm ycnoBumamu, Tak U ¢ 06A3aHHO-
ctamum Poccuna n KHP cxoxu.

B pOCCVII7ICKOM 3aKoHOoAaTeNbCTBE OfHOW U3 006s3aHHO-
cTen cynpyroB ABNAeETCA 00653aHHOCTb MO B3aUMHOW MaTe-
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puanbHol nogaeprkke (n. 1 ct. 89 CK PO). Tak e cynpyru
BMpaBe onpefennTb CBOU Npasa U 06s83aHHOCTY MO B3anM-
HOMY COZleP»KaHui0 B 6payHOM JOrOBOpE.

Tak n B KHP cynpyru HecyT 06s3aHHOCTb copepKaTb
Apyr apyra. B ciyyae HeBbIMOMHEHNA OQHUM U3 CYnpyros
00643aHHOCTV MO COAepKaHWIo, HyXJaloLWaaca CTOPOHa
MMmeeT NpaBo NoTpe6oBaTb OT AaHHOW CTOPOHbI BbINAATh
pacxofoB Mo cogepaHnio(cT. 20 3aKoHa).

bpauHbIn gorosop no poccuickomy npasy n KHP He mo-
»KEeT copeprkaTtb YCNOBUA, KOTOPble CTaBAT OQHOMO U3 Cynpy-
roB B KpaliHe HebnaronpuaTHOE MOJIoXKeHKe N NPOTUBO-
peyaTt OCHOBHbIM Hayanam CeMeNHOro 3akoHoaaTesbCTBa.

Cyn B Ka)KAOM KOHKPETHOM CJlyyae C yuyeTom Bcex 06-
CTOATENbCTB Aiefla MO CBOEMY BHYTPEHHEMY YybexnaeHuio
onpenenseT, NOCTaBUAN NN YCoBMA BpayHoro Joroeopa
O[IHOTO 13 CYNpYroB B KpaliHe HebnaronpuAaTHoe Nonoxe-
Hue. B cynebHoM npaKkTrKe K KpUTEPUAM «KpariHe Hebnaro-
NMPUATHOIO MOIOXKEHUsA» OTHOCATCA, B YaCTHOCTU, Cilydau,
Korga ofviH U3 CYnpyros NMoJIHOCTbIO NMLLAETCA NpaBa co6-
CTBEHHOCTU HA MMYLLECTBO, HAXXMUTOE Cynpyramu B Nepuos
6paka’, 6o B 6PaUHOM [OroBOPE HaNULO CyLLeCTBeHHas
HEenpPOoMopPLMOHaNbHOCTb Aol B 0buiem nmyllecTtse’.

Ha paHHbIi MOMeHT B 3akoHopatenbHyto lymy PO BHeceH
3aKOHOMPOEKT, KOTOPbIM NpefnaraeTca UCKMOUYNTb MOSIoXKe-
HWe O 3anpeTe BK/OUYEHUs B OpayHbli JOrOBOP YC/IOBUM,
CTaBALMX OOHOTO 13 CYNpPYroB B KpaliHe HebnaronpuaTHoe
nonoxeHuned, ABTopami 3aKOHOMpPOeKTa 06OCHOBbLIBAETCA
3TO TeM, «UTO MHOMMe Cynpyry onacatoTcA Npu3HaHWA 3a-
KJIIOUEHHOTO MeXay HMMK B6payHoro JoroBopa HegencTau-
TeNIbHbIM B CBA3U C TeM, YTO €ro YCJIOBMA PaHO UK NO34HO
NOCTaBAT OAHOIO U3 HUX B HEBNAroNpPUATHOE NONOKeHNe»’,

B HacToAlee BpemA CyLleCcTBOBaHMe [aHHOW HOPMbI
Heob6xoAMMO, Kak cnocoba 3aluTbl Cynpyra, OKasaBLUEerocs
B KpaliHe HeBbIrOAHOM MOJIOXKEHW B pe3yfibTaTte Hefobpo-
COBECTHOr0 NoBefleHUA APYroro Cynpyra B MMyLLECTBEHHbIX
OTHOWeHUsIX. Begb GOMbBLUMHCTBO MPU3HABAEMbIX Hexen-
CTBUTESIbHBIMW MO AaHHOMY OCHOBaHUIO BpPayHbIX JOrOBO-
OB 3aK/oUaoTCA C Pa3mMblTON GOPMYNMPOBKO O pa3aerb-
HOWM CcOBCTBEHHOCTM Ha BCE MMYLLECTBO CYMpPYroB — «Ha
ybe UMA 0POpPMIIEHO, COOCTBEHHOCTBIO TOFO U ABNAETCA.
A no uTory okasblBaeTCs, YTO BCe MMYLLEeCTBO, NpuobpeTae-
Moe B 6pake, 0pOPMIAETCA Ha OAHONO U3 CYNpPYroB, a Apy-
roll OCTaeTCA HU C YEM.

B 3aBeplueHVe aHanM3a CPaBHMM TaKoe MOHATUE, Kak
“pacTopxeHune 6paka”

Kak B Poccuu, Tak u B KHP pactoprkeHne 6paka BO3MOX-

HO no O6OIO,D,HOMy cornacumio CynpyroB, a TakXe no Tpe-
60BaHMIO OfHON 13 CTOPOH, B KpaVIHEM Ccny4dae 4vepes cyn.

Cepus: dkoHomuKa u lpaso N26 uroHb 2020 2.
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Hopma 3akpenneHa B CemenHom Kogekce PO rn. 4 n 3akoH
KHP rn. 4.

B pesynbraTe mccnefoBaHuA CpaBHUTENbHO-MPaBOBOW
aHanu3 6pauHoro porosopa B Poccuiickon Qepepauun
n Kutalickon HapopHow Pecny6nuku no3sonseT caenatb
BbIBOJ, UTO GpayHbIi JOroBOP, CO BCEMU YCIIOBUAMU CXOXM

ApYT C APYroM.

B Kutae 3akoHofaTenbCTBO O Bpake 1 ceMbe XapakTepu-
3yeTcs NPOCTOTON 1 060OLLEHHOCTbIO, KaK 1 MHCTUTYT 6pau-
Horo foroeopa. B poccuiickom 3akoHogaTenbcTee B chepe
perynupoBaHuA JOroBOPHbIX OTHOLIEHWU MeXay Cynpyra-
MU HyX[aeTcA B yCOBEpPLUEeHCTBOBaHWM BBUAY CYLLECTBO-
BaHWA onpefeneHHbIX Npobenos B NPaBOBOM perynmpoBa-
HWW 3TON cdepbl, YTO MOPOKAAET NOCseayioLmne Npobemsl
npaBonpuUMeHeHNA.
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