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OpMbl U NMPaBOBbIE NMPUHLMMBI MOXHO 0XapakTepu—
30BaThb eAMHON 06LLECTBEHHO—-MNONUTUYECKON NpU—
ponow.

VlcTokn nponcxoxxpeHnst MpUHLMNOB NpaBa OTHOCATCH K
cthepe nNpaBoco3HaHus. [prHUMMLIL, N0 CBOEMY MPOMCXOX—
LOeHV0, (OyHKUMOHMPYIOT Kak Bbl BHE 30Hbl OEMCTBYHOLLEr0
npasa. Vlgen, koTopble He 06nagaloT HOPMaTUBHOCTbIO, TEM
He MeHee OCTalTCsa MCToKamMu npasBoco3HaHus. NogobHoe
NpaBOCO3HaHWE [OMKHO MOABEepraTbCA KOPPEKTMPOBKE W
MOAYMHATBECS NWLWLb TakMM Hay4HbIM MAEAM, KOTOpPblE BOC—
MPVHUMAaKOTCA Ha 3aKoHoZaTeNbHOM YPOBHE B K&YECTBE 0C—
HOBaHWA Kakoro—nmbo Bvaa OesaTenbHOCTU, U UMEeHT 3aKo—
HopaTenbHOE 3aKpenneHWe B KOHKPEeTHbIX HOpMaTUBHO—
MpaBOBbIX aKTax, T.e. BbICTYNaT HOPMaTUBHbIMW NPUHLMNE—
mn [8].

Tem He MeHee, HeENb3s1 NPOTVMBOMOCTAaBNATb Takne MNoHA—
TWS KaK 3aKOH M NPUHUMM NpaBa, Tak Kak 3aKoH sBMAeTcH
€OWNHCTBEHHbIM cnocoboM 0b6bekTMBM3auMM APUHLMMNOB
npasa. [paBoBble NpuHLMNbI, Byay4M Mo CBOEMY NPONCXOX—
LOEHVI0 PyKOBOAALLMM MOTVUBOM, COracHO KOTOPOMY Npon3-—
BOOMTCS HOPMaTUBHO-MpPaBOBOE perynupoBaHue obLie—
CTBEHHO—3Ha4VMbIX NPABOOTHOLLEHWI, ECTECTBEHHO HE AB—
nATCA abCcTpakTHbIMY MAEAMW, OTOPBaHHBLIMW OT peanbHOo—
cTn. OBbeKTMBHbIA XxapakTep MpUCYLLMA NpUHUMNaM npaBa
3aKnto4aeTcst B TOM, YTO OHW BbIBOASATCA Y (DOPMYNMPYOTCS
He YyMO3pUTENbHO, 8 OCHOBbLIBAsCb Ha aHanM3e 3KOHOMUKO—
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AHHOTALNS
B naHHOIA CTaTbe PACCMOTPEHbI TEOPETUKO—KOHLIENTyanbHbIE OCHOBbI UG-
Ce0BaHIS MPUHLMMOB POCCUIACKOTO CEMEHOro npaea B UcTopimn Poc-
Ccin. ABTOPOM J1aHO NOHSTUE 1 PACKPbITa HOPIANYECKast NPUPOAA NPUHLIN-
MOB CEMEIHOr0 MpaBa. 3aTPOHYTbI BOMPOCHI UCTOPIM Pa3BUTUS BpayHo-
CEMEIHbIX OTHOLLIEHUIA. [0APO6GHO MPOAHANN3MPOBAHO CEMEINHOE MPaBo C
TO4KM 3peHMs 6a30BOI KATEropu TEOPIW 1 UCTOPUV FOCYapcTBa W npa-—

Ba.

Knto4esbie cnoBa:

CemeitHoe NMpaBo, TOPIAA TOCY/apCTBa W MPaBa, CEMENHbIE OTHOLLEHMS,
06LLIECTBEHHbIE OTHOLLGHIS, HOPMbI NPaBa, NPUHLMMLI NPaBa, rpakaaH-
CKOB NPaBo, 00LEKTUBHbIE CBOICTBA U CYGLEKTUBHOE HAYano NpUHLNOB
npaBa, TPYA0CN0COGHOCTb, 3aLlUTa NPaB 11 MHTEPECOB MPaXdaH.

NpaBoBOM NPUPOLb! 06LLECTBEHHBLIX NPABOOTHOLLEHWI, CHe—
UMMk MpUCYLLEN MPedMETY U METOLY CEMENHOrO Npasa.

Mo cBOEM CyTW, BaXHEWLUUM MPUHUMMAM CEMENHOro
npaBa MpuWCYyLL, MMMepaTBHbIN xapakTep. OHW HOCAT pApg
06a3aTenbHbIX MPEeanMCaHni BKIOYaLWMNX 3NEMEHTbI Ba—
CTHOM noBenuTenbHocTW. VIM npucylia 3abnaroBpemMeHHo
o603Ha4eHHas uUenesas HanpasneHHocTb. C.C. Anekcees
oTMedaeT: "Ecnv NpuHUMMLI HE BbIpaXeHbl B COAEPXKaHNUM
npaBa, TO OHY ABMSKOTCA 3NIeMeHTaM1 NpaBoBon naeonormm'
[31

B cBsi3K, ¢ 4eM HEOOXOAVMMO pasnMyaTh ABa NOHATUS:

Vipen npaBa, koTopble Gbinv BbipaboTaHbl y4eHbIMMU,
BKIIHO4aOT B ce6A TONbKO 3aMbIcen npuHuMna npaea (Hop-
Mbl-npyHUMNa). Ha atom aTane ngeun npasa He BXOOAT B CO-
AepxaHve thyHKLMOHMPYIOLLIEro NpaBa 1 He 061afatkoT CBon—
CTBaMV NPUCYLLVIMW NPaBOBbLIM HOPMaM.

MpaBoBble NPUHLMMEI, B CBOI 0YEPEAb XapakTepuayoT—
CSl HOPMAaTVBHbBIM XapakTepoM W COAEPXXaHUEM, UMEIOT Npu-—
3HaKV MMMEepaTVBHOCTW W BbICTYNAOT B POSX OTMPaBHbIX,
CYLLHOCTHbIX MOMOXEHW 0TPacu npasa.

MpaBoBble NPVHLMIMLI TO—Pa3HOMY BbIPaXatT UHTEPECH!
W pasnuyHble NoTPeBHOCTU CoBPEMEHHOMO 06LLecTBa. OHK
SBMNATCS OTPaXEHWEM MPOTEKAKLLMX B PEanbHOCTY Npo-
LieccoB pa3BuTuA obLuecTsa. B 3aBMCYMOCTY OT TOMO Kakom
TVN OTHOLLIEHW NPUCYLL, TOMY WA MHOMY 06LLECTBY CKnapbl—
BAETCH M COOTBETCTBYIOLLMI XapakTep (hOpPMUPYEMbIX MPUH-
umnoB npasa. Mpu 3ToM NpYHLMN NpaBa Kak hopma Janeko
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He BCcerga COOTBETCTBYET CBOMM 3KOHOMWYECKMM NPeamno—
cbinkam. Tak, Hanpumep, B Hay4HbIX NUTEPaTYPHbIX NCTOYHNU—
Kax [OpPEeBOMOLMOHHONO BPEMEHN MPUHLIMNLI NOgAepXuBa—
HUA 1 BO3MOXHOMO YBENU4YEHWS BCECTOPOHHero 6naroco-—
CTOSIHUSI HApPOAa NPOBO3rNaLlancs "egUHCTBEHHbIM BbICLLNM
pykoBogsawmm npuHumnom'[11], [12]. Tem He meHee, gaH—
HbI MPUMHLMN CBOQMNCA Ha HET hakToM OTCYTCTBMA rapaH—
TU K&K 3KOHOMWYECKOro XapakTepa, Tak 1 MoAUTUYECKOrO.

Ha 06bekTMBHO-CYBBEKTMBHbIN XapakTep NpUcyLLuii
NpUHLUMNam npasa yKka3sblBalT MHOMMe y4eHble—NpaBoBefbl.
Tak, Hanpumep, H.A. BensieB ykasbIBaeT Ha TO, 4TO NPUHLMM,
BbICTyNas B Ka4YeCcTBe CouManbHO-MpaBOoBOM KaTeropuw,
nveeT 06bLEKTUBHOE COAEP>KaHWE, paBHO Kak 1 NpaBo B Lie—
nom [5]. B To xe Bpems npvHUMN npasa kak v niobon ane-
MEHT HafACTPOMKW SBMAAETCA CybLEeKTUBHOW KaTeropuewn.
ObbexTMBHbIE XXe CBOMCTBA, a TaK Xe CybbeKTUBHOCTb Havan
MPUCYLLIMX NPaBOBbIM NPUHLIMMIAM OTPaXaroT B CBOWX Hay4—
Hbix Tpyaax C.I'. Kenuna n B.H. Kyapssues [10].

Takvum 06pa3om, NpuHUMNBI NpaBa NpeacTaBnsatoT cobon
"0CHOBHbIE NOEW, OCHOBHbIE NONOXeHWs, 0bpasyroLime yH—
pameHT nobown otpacny npasa" [14]. OHn B NepByto 04epenb
BblpaxaloT 06LLEeCTBEHHOE MMPOBO33PEHWE, Ero NoNUTNYe—
CKYI0, MPaBOBYO M 3KOHOMMWYECKYH HanpaBneHHocTb. OHu
HocAT B cebe He4To obLLee, YTO BLICTYNAET B POSIM OCHOBHbIX
Ha4yan 3aKoHOAaTenbCcTBa. 3TO TakMe PyKoBOZALLME WUOew,
KOTOpble MPENoMAOTCS B COOEpPXXaHWUW NpaBOoBbIX HOPM W
MOryT BbIIBAATLCHA NOCPEACTBOM aHanM3a AaHHbIX HOPM.

CobbITns, KoTopble nponsownm B 90-x rogax XX Beka Ha
TeppuTopumn 6bisluero CCCP, nocnyXunun Ton4kom K NpuHs—
™o 12 gekabps 1993 roga B Poccum KoHcTtutyumm Poc—
cuinckon Pegepaumun. CornacHo ctatee 2 KoHctutyuumn P®
"Henosek, ero npasa 1 cBo60Abl 06bSABMEHb! BbICLLEN LieH—
HocTbto. [Npu3HaHve, cobniogeHne 1 3awmTa npas 1 cBobog
YyenoBeka v rpaxxgaHuHa — 06ss3aHHoOCTb rocygapcTea” [11].

OnpepenerHbie ctatbu KoHcTuTyymn P® nossonvnu
PacLLUMpUTb perynupoBaHue o0Tpacsiy CEMENHOro npasa:

¢ (c1.7) ObecneyeHne rocynapCTBEHHOW MOOQEPXKMN
CeMbW, MaTeprHCTBA, OTLIOBCTBA U EeTCTBa;

¢ (cT.19) O6ecne4eHne paBHbIX NpaB 1 cBobof MyX—
YMHbI U KEHLLUWHBI Y HANN4YMe paBHbIX BOSMOXHOCTEN A1 UX
peanusauuu;

* (cT.38) ObecneveHme 3ab60Tbl 0 OETAX, X BOCOUTa—
HWUW — paBHble NpaBa 1 0693aHHOCTY POAUTENEN.

Oetn Tpygocnoco6bHoro Bo3pacTa, koTopble gocturnm 18
neT, 0653aHbl 3a60TNTCA 0 CBOMX poauTenax. MaTepuHCTBO 1
LETCTBO, PaBHO KaK 1 CEMbS B LIENOM 3aLLMLLIAETCA rocyaap—
CTBOM.

3akpenneHHble B 4aHHOM cTaTbe npasa rpaxgaH P® Bbi-
CTynatoT B KQ4eCTBE BaXXHOro CPeACcTBa No OCYLLECTBAEHNIO
3aLUNTbl KOHCTUTYLMOHHBIX 1 UHBIX NpaB 1 ceobopf rpaxapa-—
HVH, YKPENMeHWIO CBA3EN OpraHoB rocy4apCTBEHHON BNactu
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C HaCeneHnem, 0OHOM M3 hopM PELLIEHNS BOMPOCOB 3aLLuThl
npaB CeMbMW W YHaCTHVKOB CEMENHO—OPaYHbIX OTHOLLEHWA.
370 KacaeTcA coumanbHoM 3aLLUMTbl AeTeN, OETEN OCTaBLUMX—
cs 6e3 noneynTenbCTBa POAMTENEN, MHOMOLETHLIX CEMEN,
MarnoobecneyeHHbIX CEMEN, rpaxaH, MoTepsBLUMX Kop-
MunbLa. MpaBo Ha oBpalleHye rpaxaaH B opraHbl rocyaap-
CTBEHHOW BNacTW 1 MECTHOr0 CamoynpaBneHUs LaeT BO3-
MOXHOCTb PELLEHNA BOMPOCOB BHE Cyne6HOM NopsiaKe, YTo
o6ecneyvBaeT BO3MOXHOCTb YAOBIETBOPEHUA MMYHBLIX MH-
TEPECcoB rpaxpaaH KOMMEeTEHTHbIMY opraHamu. B cBoto ove-
pefb 00513aHHOCTBIO AOMKHOCTHBIX MWL, KOTOPbIM OHU Ha-
npaBneHo, 06paLLeHne rpaxxaaHHa Unm ero NPeACTaBUTENS,
SIBNAETCH BHUMATENBHO B YCTAHOBMNEHHOM MOPAAKE PACCMO—
TpeTb 06palLleHne 1 NPUHSTL MO HEMY 3aKOHHOE 1 060CHO—
BaHHOE PELLEHVE.

ViHctutyTom o6palyeHw rpaxpaH B opraHbl rocynap-—
CTBEHHOW BNacTy BbINOHAETCS TPU BaXXHENALLNE (hyHKLIMN:

1. MNMpaBo3aLmTHasa thyHKLMA COCTOALLAaA B TOM, 4TO 06—
paLleHns HaceneHus Kak NpaBOBOW WHCTUTYT BbLICTYNawoT
04HOM 13 hopM 3aLUmMTbl NpaB 1 cBobof rpaxaaH: obpaLle—
HVA NOCTyNatoLLUMe B OpraHbl FOCYAapCTBEHHOM BNacTy AawoT
BO3MOXHOCTb CBOEBPEMEHHO MpeaynpexaaTe npaBoHapy-—
LLIEHVS, @ ECAN OHW YXXe COBEPLUEHbI, TO YCTPAHUTb WX MO—
CNeAcTBMs, 8 Tak Xe BOCCTaHOBWTb HapyLUEHHble MpaBsa.
NMpaBo3alwmTHas dyHKLUMs, 6e3 COMHEHWIA, BbICTYNAaeT B Ka—
YecTBe OnpeaenstoLLen, LeHTpansHown.

2. /lHchopmaumorHan dyHkuma. ObpalleHns rpaxaaHnHa
ABMAETCS NCTOYHUKOM MHhopMaLmMn ons aHanuaa, KoTopbin
NO3BONSET ONPEAENUTb U YTOUHUTL TE NN UHBIE NPUOPUTETBI
3aKOHOTBOP4YECKON AEATENbHOCTU, MPUMEHUTL HOBbIE MoA-—
X0fAbl NPV MOUCKE peLLeHui Hanbonee akTyanbHbIX CoLmansb—
HO—3KOHOMUWYECKUX 3a4ad.

3. KommyHmKaTuBHas hyHKLMS COCTOMT B TOM, 4TO 06pa-
LLieHVe rpaxaaHrHa MOXET BbICTynaTh B Ka4ecTBe CPpefcTsa
KOMMYHMKaLM Mexay OpraHoM rocyAapCTBEHHOM BNacTy 1
rpaxgaHamu, CNyXuTb B KAYeCTBE KaHana BO3AeNCcTBUS, No—
CPEefcTBOM KOTOPOra rpaxpgaHuH nosy4YaeT BO3MOXHOCTb
TEM UMW MHBIM 06Pa30M OKa3blBaTb BO3AENCTBME pPeLLeHns
BnacTew, NpUHMMAaTb y4acTue B NPOLIECCE NX MPUHATYUS.

CneumanbHble 06paLLleHns HaceneH st perynupyTcs oT—
AENbHbIMW 3aKoHoAaTenbHbIMKM akTamu. OHM oTinyaoTes
npeamMeTom o6palleHus, hopMon, CneumuanbHbIMK CPpoKamim
nofayn 1 AokymeHTamu, HeoBxoaMMbIMU Anst NpeaocTaBne—
HVS, CNeumManbHbIMY OpraHaMu, paccMaTpyBaloLLyMN faH—
Hble 06paLleHsi, NpoLuedypHbIMY 0CO6EHHOCTAMM PACCMOT—
PEeHVsi, yNnaTon roCyAapCTBEHHOM NOLLMVHBI U Mp.

Tak, Hanpumep, xanoba Ha HapyLLleHne nopagka Npegoc—
TaBneHWsl rocyAapCTBEHHbIX YCNYr perynMpyeTcs nocTaHoB—
nenvewm lNpasutensctea P® ot 16 asrycta 2012 r. N 840
"O nopagke nogayn 1 paccMoTpeHus xanob Ha peLueHusa 1
pnencteus (6e3penctere) degepanbHbIX OpPraHoB UCMAOMHU—
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TENbHOM BNAcTu U UX AOMXKXHOCTHbIX ML, (hefeparnbHbIX rocy—
LAPCTBEHHbIX CNyXallWX, AOMKHOCTHBIX MWL, rocy1apCTBEH—
HbIx BHEOOOKEeTHbIX hoHaoB Poccunckon ®epepaumn'. Ye—
TaHOBSEHHbIE JaHHbIM NOCTAHOBIEHVEM NPaBuna perynupy—
0T NpoLenypy NOAa4M 1 paccMOTPeHUst Xanobbl Ha HapyLLle—
HVe NopsaaKa NPefoCcTaBneHNs roCyAapCTBEHHOM YCnyrii, Ko—
TOPOE NOMNy4nIo CBOE BblpaXeHWe B HEMPaBOMEPHOCTU NpU—
HATBIX PELUEHW U NPednpPUHSTLIX AencTBun (6e3nencTaus).

MpaBunbHbIM NOAX0A K YCTHOMY 0bpaLLeHuio obecneymn—
BaeT MaKCMManbHyHo BbICTPOTY M 3aKOHHOCTbL ero paspeLle—
HuA. Mo HeCnoXHOMY BOMPOCY rpaxxaaHrHy ropasfo npoLue
06paTUTLCHA UMEHHO C YCTHbIM 06paLLeHnem, a [OMKHOCTHO—
MYy N1Ly Nopow LienecoobpasHo peLumnTb Bonpoc 6e3 Bonoku—
Tbl. Takum 06pasom, MpUMEHEHME YCTHbIX 0BpaLLeHnin cno—
CcoB6CTBYET COKPALLEHUIO CPOKOB WX PACCMOTPEeHUs, yeTpa—
HAEeT nepenucky 1 BymMaxxHyto BOMOKWUTY U nomoraeT Bonee
oMepaTMBHO PeLUTL BO3HMKLLINIA BOMPOC.

YcTHble 0bpalleHns MOoryT NoApasfaenaTbCa Ha NNYHbIE,
NnoAaHHble NPV NMYHOM BCTpeYe, 1 TenedioHHble [15]. Ocobon
dhopmort yCTHbIX 0BpaLLeHNn MOXHO NPU3HaTb 1 06paLLeHus,
nofaHHbIe B XOA4e TENEMOCTOB BbICLLNX PYKOBOAUTENEN ro—
cygapcTea u rpaxpaaH. NopgobHas chopma npumeHseTca B
Poccwuu, korpa NpeangeHT P otsevaeT B npamoM adinpe Ha
BOMpPOCHI 33faHHble No TenedoHy, Yepes VIHTEpHeT n no-—
CpeAcTBOM TeNeMOCTOB. [laHHbI NPaBoBON MHCTUTYT qyHK—
LMOHMPYET 1 CRyXuT adhhekT1BHbIM CPeACTBOM AeEMOKpa—
Tm3auun obLectsa 1 hopMMPOBaHNA NPaBOBOro rocyaap-—
cTBa.
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[NopBoas UTorv BbILLEN3I0XXEHHOI0 NPUXOAUM K BbIBOAY:

1. Cembs — 3T0 06BEKT MPaABOBOW OXPaHbl;

2. CeMbsi 0xpaHsieTcA B NepByo 04epenb CO CTOPOHbI Fo—
CYyAapCTBa 3KOHOMWYECKUMMW, COLManbHbIMW 1 NPaBOoBbIMU
rapaHTusMu;

3. 3apadva NpaBOBOW 0XPaHbl CEMbM HOCUT KOMMEKCHbIA
xapaktep. OHa peanu3yeTcs MHOMMMM OTpacnsMu npasa
(Hopmamu rpaxgaHcKoro npaea, yrofioBHOro npasa, TPyao—
BOro npaBsa, NpaBa counansHoro obecneyeHnst, XXUnLHoro
npaeawnT. 4.

3tomy 06a3biBaeT KoHcTutyumsa P® 1 mexgyHapogHbie
06A3aTenLCTBa, y4acTHULIEN KOTOPbLIX aBnseTcs Poccunckas
Mepepauns. Beceobluas aeknapauma npas YenoBeka ctana
OCHOBOMONarawLL M JOKYMEHTOM ANA CTPaH, CTPEMALLIMXCA
K COBnofeHnio MexpayHapoaHbIX HOPM W HEOTbEMIEMbIX
cBobop yenoseka. Ctatbs 16 Bceoblyen geknapaumm npas
YenoBeKa MMacuT, YTO MYXYMHBI U XEHLLMH, OOCTUrLLNE CO—
BEPLLEHHONeTUs, MEIOT NpaBo 6e3 BCAKMX OrpaHnYeHnin no
NMPU3HaKy pachbl, HALMOHaNLHOCTW UAN PENUrMXA BCTYNaTb B
6pak 1 ocHoBbIBaTb Cemblo [2].

HaHHanA cTates obycnaBnuBaeT NpaBo MY>XYMHbI N XKEH—
LLMHBI Ha BCTynneHne B 6pak MMEHHO Anst CO3[aHUsi CEMbU.
Kak npuHaTo cumntaTth cHacTnmBble Bpakn 3akno4arTcs Ha
"Hebecax", HO peanun pasBUTMA UCTOPUX YenoBeYecTBa No—
KasbiBaldT HeobxoAMMOCTb 3alUMTbl CEMbU U CEMENHbIX
NPaBOOTHOLLIEHUI CO CTOPOHbI FOCYAapcTBa, Tak Kak obec—
nevyeHve 1 3aLLmMTa NpaB YenoBeKka ABNAETCH OAHNM U3 BaX—
HenLnX COCTaBnNALLMX ANS XN3HECNOCOBHOCTU BCEX CUC—
TEM — MONUTUYECKNX, SKOHOMUYECKUX, COLManbHbIX 1 ap.
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